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ART. I1—LAW OF CONTRACTS. 
No. 3.—Of the Parties. 


Our last article, in which we commenced the subject of the 
parties to contracts, was devoted (perhaps at too great length) 
to the consideration of them, as affected by infancy. In 
this article, we shall, in a much briefer discussion, conclude 
the subject of parties, under the several divisions which we 
have already indicated. 


2. NON COMPOTES MENTIS. 


Persons non compotes mentis, as idiots and lunatics, and 
young children, are naturally incapable of making a con- 
tract." But from the time of Edward the third, until recent- 
ly, it was held that a person non san@ memoria, though 
afterwards restored to his right mind, should not be per- 
mitted to allege his own insanity in order to avoid his grant 


1 Finch, 102. 103. 
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or other agreement. This is the legal meaning of the fami- 
liar phrase, ‘‘a man shall not be allowed to stultify him- 
self.”’ Blackstone relates the progress of “this notion” (as 
he calls it) and refers to most of the ancient cases that sup- 
port it; and they deserve attention as legal curiosities.’ 
“This notion,” however, except as it affects real actions, is 
now pretty thoroughly exploded, and the law restored to its 
original state; for in the reign of Edward the first, the 
adjudications of the English courts were not disfigured by 
the scholastic folly, which prevailed, on this point, during 
several subsequent reigns. 

This doctrine was denied by Fitzherbert,’ and was assail- 
ed with great force in the arguments of counsel in the case 
of Thompson v. Leach,* which was carried by writ of error 
from the court of common pleas to the king’s bench, and 
thence to the house of lords. In the argument before the 
court of last resort, counsel said,—‘’T is a rule unac- 
countable that a man shall not be able to excuse himself by 
the visitation of heaven, when he may plead duress from 


men, to avoid his own act.”’ * 


And Wilmot, J., in delivering 
an opinion on a commission of errors, in 1762, used nearly 
the same language, and denied the rule that ‘a natural 
disability, which is the act of God, is no defence,” and 
declared that the reason given for it in the books, namely, 
“that a man cannot know what he did when he was 
mad,” was wholly unintelligible; ‘‘ for what inconsisten- 
cy,” he asks, “is there in saying, he does not know he 
ever did such an act, but if he did, he was mad when he 
did it?”’® 

In Yates v. Boen,* in debt on articles, non est factum was 
pleaded, and evidence received of the defendant’s mental 


1 2 Black. Comm. 295. 2 Nat. Brev. 202. 
3 3 Mod. 296; 1 Show. 297; 2 Vent. 198; Show. P. C. 150. 
4 Show. P. C. 154. 5 Wilmot, 155, Evans v. Harrison. 


8 2 Strange, 1104. 
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incapacity. This was the decision of a single judge, at 
nisi prius, and has been overlooked by several writers, who 
have treated of this subject. It is now, however, recognized 
as sound law, and is introduced into the modern books.’ 
There are other cases, in which the same doctrine has been 
held; and, recently, Littledale, J., said,—‘‘ there is no doubt 
that a deed, bond, or other specialty, may be avoided by a 
plea of lunacy, if, at the time it was executed, the contract- 
ing party was non compos mentis.”* The law has been 
held in the same way, by the court in Connecticut; * by the 
circuit court of the United States in the district of Connecti- 
cut, in the case of Owen v. Mann ;* and by the courts in 
New York and Massachusetts.° 

If, however, a lunatic contract for necessaries suitable for 
his state and degree, he will be held to pay for them; and, 
in an action to recover pay, his lunacy will not avail asa 
defence. 'The case, in which this point was decided, was 
that of an evecuted contract,—the defendant had enjoyed the 
use of the property. Chief justice Abbott distinguished be- 
tween executed and executory contracts by such persons ; 
but expressed no opinion as to the validity of the latter. 
The real ground of this determination was that of equity 
and justice. ‘There had been no imposition,—the defendant 
had received and used the plaintiff's property,—he was not 
under the legal custody of any other person,—and, though 
he was insane, and therefore could not in strictness make 
a binding agreement, yet it was right that his property should 


? Bac. Abr. Obligation, D. 1, (Guillim’s edition) ; 1 Chitty’s Pleading, 470; 
2 Stark. Ev. 479; 2 Sanders on Pl. & Ev. 184, (Am. ed.) 

27D. & R. 618; 8. C.5 B. & C. 170, Bagster v. Earl Portsmouth. 

3 3 Day, 90, Webster v. Woodford. 

4 September Term, 1808, cited in a note to Day’s edition of Co. Litt. 247. 

®° 15 Johns. 503, Rice v. Peet; 5 Pick. 431, Mitchell ». Kingman. See, 
also, 1 Bland, 376, and 11 Pick. 305. 

® Bagster v. Earl Portsmouth, 7 D. & R. 614; 5 B. & C. 170, S. C. ; Chitty 
on Contracts, 256. 
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be applied to his support.’ It will be found, that there is a 
strong analogy between the decision in that case, and the 
law as applied to the agreements made by infants, who have 
not, in most instances, a /egal capacity to contract. 

The legal systems of every civilized community provide 
some means of protecting those, who are deficient in mental 
power, from the impositions of others, and from their own 
improvidence and fatuity. By the Roman law, a tutor was 
provided, without whose assent no act of theirs was binding. 
In England, the king is curator, and has the legal custody 
of idiots and lunatics, and exercises his superintendence 
through the lord chancellor.* In the United States, a guar- 
dian is appointed, and the statutes of the different states 
make very different provisions. In some states, no contract 
of any kind, made by a person after he is put under guar- 
dianship, is of any validity, although he may not be wholly 
destitute of natural capacity. 

The contracts of persons of weak understandings, though 
not non compotes mentis, are set aside in chancery, if decep- 
tion and imposition be practised upon them. But this is 
rather on the ground of fraud than of mental incompetency, 
although lighter facts will avoid a contract with such per- 
sons than with those of common understanding; that is, an 
imposition, for which a man of ordinary intellect would be 
entitled to no redress, will induce a court of chancery to 
vacate an agreement made with a person of feeble mental 
powers, because the latter may be defrauded by artifices, 
against which common men would guard.’ 

By the common law, a deed of land, made by a person 
non compos, is voidable only, but not void ;* and, therefore, 


1 See 1 Siderfin, 112, where is cited Hill and Blackton’s case, Trin. 15 Jac. 

2 See Bac. Abr. Idiots and Lunatics; 1 Black. Comm. 315. 

3 3 Woodeson, 453. 

4 2 Black. Comm. 245; 1 J. J. Marshall, 245, Breckenridge v. Ormsby ; 
Pick. 217, Wait v. Maxwell. 
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the deed of such a person conveys a seizin. In some states 
of the union, the deeds of persons non compotes mentis, made 
after they are put under guardianship, are declared by statute 
to be utterly void. 

As to real actions, it seems that a grantor cannot even 
yet, in England, maintain a suit to recover land conveyed 
by him while non compos meniis." 

Contracts made during a lucid interval are valid, though 
the party be insane before and after.’ 


3. DRUNKARDS. 


It was formerly held, that an agreement, made by a party 
while absolutely drunk, should bind him in law; and that 
it should not be set aside in chancery, unless he were made 
drunk by the other party, or by his contrivance. If a posi- 
tive fraud were practised on the party while drunk, the 
agreement would be vacated on that ground.’ But, on the 
principles of natural law, as expounded by the most approved 
writers, and on the principles of common law, as usually 
applied, such a degree of intoxication, as deprives a party 
of his reason, should avoid any engagement into which he 
may enter during his mental incompetency. ‘‘ Yet the merri- 
ment of a cheerful cup,” says Puffendorf, “ which rather 
revives the spirits, than stupifies the reason, is no hindrance 
to the contracting of just obligations.’’ * 

Lord Ellenborough, at nisi prius, held, in two cases, that 
an agreement signed by a party while in a state of com- 
plete intoxication, was a nullity, as he ‘‘had no agreeing 


! See this point discussed, 1 Powell on Contracts, 9,29; Stearns on Real 
Actions, 184, note. 


* 1 Dow’s Rep. 177; 4 Conn. 203. 

3 1 Powell on Cont. 29; Newland on Cont. 365; Buller’s N. P. 173; 1 
Sanders on Pl. & Ev. 541 (Am. ed.) 

4 Book iii., chap. 6, § 4. See also Vitriarii Institutiones, lib. ii. chap. 11, 
§§ 7,8; Wade v. Colvert, 2 Rep. Const. Ct, (S. C.) 27; Burroughs v. Rich- 
man, 1 Green’s (N. J.) Rep. 233; Arnold v. Hickman, 6 Munford, 15. 
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mind ;”* and such is now considered to be the English law, 
by the latest writers.* Bayley, J., in a late case, strongly 
intimates the same doctrine.? The American cases conform 
to this view of the matter ;* and this is the present doctrine 
also of the courts of chancery.® Such also is the law of 
Scotland,’ and of France.’ 

If a person, while in a state of total drunkenness, makes 
an agreement for the purchase of goods, and takes them ; 
and, afterwards, when his reason returns, uses them as his 
own, there can be no doubt, but that he may be compelled 
to pay for them. His subsequent conduct would be an adop- 
tion of the original agreement; or an implied contract would 
be raised by the law, from the time of his thus appropriating 
the goods.*® 

As drunkenness is an intermittent disability, it will rarely 
happen, that necessaries furnished to a man while drunk 
will be expended before he becomes sober. But if such an 
instance should occur, the same principle, which was applied 
in the case of earl Portsmouth (a lunatic), would probably be 
adopted by the courts; and the party held to pay, on the 
ground of equity and justice, for necessary supplies to him- 
self and family. 

Drunkenness cannot be received as a defence, in any 
criminal prosecution. This is an acknowledged and wise 


? 3 Campb. 33, Pitt v. Smith; 1 Starkie’s Rep. 101, Fenton v. Holloway. 

* Chitty on Cont. 30; 2 Starkie on Ev. 479, 

37D. & R. 614. 

4 2 Haywood’s (N. C.) Rep. 394, King’s Ex’ors. v. Bryant’s Ex’ors., 2 
Aiken’s Rep. 167, Barrett v. Buxton ; 1 Green's (N. J.) Rep. 243, Burroughs 
v. Richman ; 2 Rep. Const. Ct. (S. C.) 27, Wade v. Colvert, 1 Hill, 313. 

5 18 Vesey, Jr. 15, Cooke x. Clayworth ; 3 Chitty’s Com. L. 55; 1 Wash. 
164; 1 Hen. & Munf. 70; 2 Paige, 31; 1 Hill's (S. C.) Ch. Rep. 316; 1 
Bibb, 168. 

® Ersk. Inst. 814. 7 1 Poth. on Obl. 26. 

8 See 1 Bibb, 168; 2 Harris & Johns, 423; 6 Munf. 15; 1 Bailey’s (S. C.) 
Rep. 343. 
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exception, to the rule which prevails in all other cases, 
namely, non reus, nist mens sit rea. 

In homicide, however, it seems not wholly unworthy of 
consideration, whether, in some cases, proof of drunkenness 
in the party who commits it may not tend to convince a 
jury, that the offence is not murder but manslaughter only. 
For though drunkenness does not legally incapacitate a man 
to form a premeditated design of murder; yet as it clouds 
the understanding, and in some persons excites boisterous 
passion, it would seem, that it might be evidence of passion 
only, and of want of malice and design, according to the 
character of the party, and the effect before observed to be 
produced on him by intoxication. This must be confessed, 
however, to be rather refined and hazardous speculation. 
But it is not without some countenance from respectable 
judicial tribunals.' 


4. MARRIED WOMEN. 


A married woman has, in general, no legal capacity to 
make an obligatory contract. In legal contemplation, she 
has, for most purposes, no separate existence from her hus- 
band. ‘They are one person only, and she has no property 
with which she could be compelled to satisfy her engage- 
ments, if she were competent to contract them; as, upon the 
marriage, her husband becomes the proprietor of all her 
effects. This is the general principle; it, however, is subject 
to several exceptions, some of the more prominent of which 
will be mentioned. 

The exceptions, or the instances in which a married wo- 
man is regarded as sole, capable of making contracts, and 
liable for the breach of them, have been introduced for her 
benefit, no less than for the benefit of those who contract 
with her; to save her from want and suffering, as well as 


1 See Addison’s Rep. 257, Pennsylvania v. M’Fall; 1 Russell on Crimes, 
(2d ed.) 8, Rex v. Grindley, tried before Holroyd, J. 
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to provide legal security for those who supply her with the 
means of subsistence and comfort. 

1. Where the legal existence of the husband is extin- 
guished or suspended, where he is civiliter mortuus, as 
where he is transported for life under a judicial sentence, 
upon a conviction of crime, his wife may make contracts, 
for the performance of which she will be personally respon- 
sible, and which she may enforce as a feme sole, if they are 
violated by the other contracting party. 

In a note to 11 East, 304, and Co. Litt. 133, note (209), 
Mr. Day, the American editor, says, that imprisonment for 
life, in this country, would be attended with the same effect 
as perpetual banishment in England. Unless, however, there 
be some statute provision, (as, in New York, where persons 
sentenced to imprisonment for life in the state prison are 
declared to be “civilly dead to all intents and purposes,’’) 
we cannot affirm, that such imprisonment, in the peniten- 
tiaries or other prisons of the different states, would enable 
the prisoner’s wife to contract and render herself liable as a 
feme sole. Such effect has not yet been given by the courts 
to imprisonment for life. 

In England, the exception is confined to banishment from 
the realm, which is a commutation of punishment, that is 
made only in capital convictions, which induce attainder ; 
an effect not incident to such convictions in the United 
States. 

2. If the husband entered into religion, the wife might 
formerly be treated as a feme sole. 

3. Another exception, in former times, was the voluntary 
abjuration’ of the realm and departure from it by the hus- 


1 There is, in England, no such thing as abjuration of the realm, in any legal 
sense, or with any legal effect, since the statute of 21 James I, c. 28. Abjura- 
tion was a sworn banishment, or an oath taken to forsake the realm for ever. 
It was a commutation of punishment for a crime, and induced civil death. The 
party, who had committed a felony, might flee toa church or church-yard, 
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band. In the three instances above mentioned, the husband 
is regarded as civiliter mortuus. 

Although we are not aware that the courts of our country 
have any authority to pass a sentence of banishment or 


before he was apprehended, and could not be taken thence to be tried for his 
offence. But upon a confession of his offence, before the proper officer, he 
was admitted to his oath to abjure or forsake the realm within forty days. As 
this state of things was found often to operate only as a perpetual confinement 
to some sanctuary, the statute above mentioned abolished the privilege of 
sanctuary, and this abjuration thereupon ceased. That there ever was any 
thing of this sort in any part of the United States, nobody will pretend. Nor 
will any lawyer suppose that the courts in England would regard the wife of 
an emigrant, who is naturalized in this country, and has abjured his allegiance 
to the British throne, as a feme sole, for any purpose. The whole course of 
authorities shows the contrary. See Staunf. P. C. Book ii, c. 40; 2 Inst. 
629. 4 Bl. Com. c. 26; 11 East, 302. 

In the Mirror, c. i, § 13, is this passage :—“ In the right of offenders, who 
by mischance fall into an offence mortal out of sanctuary, and for true repent- 
ance run to monasteries, and commonly confess themselves sorrowful, and 
repent—such offenders, being of good fame, if they require tuition of the 
church, king Henry II, at Clarendon, granted unto them, that they should be 
defended by the church for the space of forty days; and ordained that the 
towns should defend such flyers for the whole forty days, and send them to 
the coroner, at the coroner’s view. It is in the election of the offender to 
yield to the law, or to acknowledge his offence to the coroners, and to the 
people, and to waive the law: and if he yield himself to be tried by law, he 
is to be sent to jail, and to wait for either acquittal or condemnation. And if 
he confess a mortal offence, and desire to depart the realm, without desiring the 
tuition of the church, he is to go from the end of the sanctuary ungirt, in pure 
sackcloth, and there swear that he will keep the straight way to such a port, 
or such a passage, which he hath chosen, and will stay in no parts two nights 
together, until that for this mortal offence, which he hath confessed in the 
hearing of the people, he hath avoided the realm, never to return, during the 
king’s life, without leave ; so God him help, and the holy evangelists ; and 
afterwards let him take the sign of the cross and carry the same ; and the 
same is as much as if he were in the protection of the church.”’ Britton gives 
substantially the same description of this antiquated proceeding. Kelham’s 
Britton, c. 16. By statute 35 Eliz. c. 2, popish recusants were required upon 
their corporal oath to abjure the realm of England, and all other the queen’s 
majesty'’s dominions for ever, and thereupon to depart, at such haven and port, 
and at such time, as should be in that behalf assigned and appointed by the 
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transportation, as we have no extra-territorial provinces, yet 
punishment of death, and other lighter punishments, are 
sometimes suspended or commuted, on condition that the 
convict leave the country, either for a limited time or for- 
ever. In such instances, if the husband leave the United 
States, the principle which is applied in cases of peremptory 
banishment in England might perhaps be applicable here. 

If, however, the punishment be suspended or commuted, 
on condition that the convict merely leave the state where 
the offence was committed,—and he remain in the United 
States, or voluntarily leave them,—his wife would probably 
not be considered as a feme sole for the purpose of con- 
tracting. 

4. 'lemporary transportation or banishment, though not 
civil death of the husband, yet entitles the wife to sue as a 
feme sole during his absence.’ On the husband’s return 
from transportation, his marital rights revive.’ 

5. Another exception to the very rigid doctrine of the 
common law, on this subject, is made in the case of the wife 
of an alien, who has never himself resided in the country. 
If she reside here and contract debts, she is responsible per- 
sonally ; and she may also sue as a feme sole, to enforce 


officers before whom the oath was taken. As nothing like this ever existed 
in this country, of course the incidents and effects of abjuration, whether upon 
the offender or his connexions, have no place in our laws. 

This passage is inserted here, principally for the purpose of showing how 
slightly considered was the dictum in 6 Pick. 92, that “if a husband of Massa- 
chusetts deserts his wife, and removes into another state, making no provision 
for her, and forbidding her to follow him, the wife remaining in Massachu- 
setts, working for her support, the husband never intending to return, it would 


amount to an aBJURATION Of his native state,and his wife would have the privi- 
leges, and be liable to the burdens of areme sore.” See Chitty on Contracts, 
41. 

This note is part of an article first published in the U. S. Law Intelligencer, 
Vol. i, page 166-7. 

1 Lofft, 142; 11 East, 304, note; Co. Litt. 133, note. 

2 2 Carr. & Payne, 35, Spencer v. Brewster. 
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the observance of contracts made with her ; but it is other- 
wise, if the husband has ever resided here with her; in 
such case, the animus revertendi is presumed.' 

6. By the custom of London, a feme covert trader, if her 
husband does not intermeddle in the trading, is regarded 
as a feme sole. She may sue and be sued; and, though, 
for the sake of conformity, her husband must join and be 
joined nominally in suits brought by and against her, yet 
the judgment when recovered does not affect him; if the 
judgment is against the wife, he is not liable to respond it.’ 

7. If husband and wife are divorced a mensa et thoro, 
though the marriage is not dissolved, and they may law- 
fully live together again, as soon as they agree so to do, 
yet, while they are separated, the wife for some purposes is 
regarded as a feme sole. She may sue her husband for 
alimony decreed to her by the court, upon the divorce; 
and, of course, may maintain an action against an officer, 
in her own name only, for any default in executing process 
to enforce the allowance of alimony.’ In a case reported by 
Moore,* it is said, the court seemed to suppose she may sue 


1 See 15 Mass. Rep. 31, Gregory v. Paul; Abbot v. Bayley, 6 Pick. 89; 3 
Campbell, 124, Kay v. Duchesse de Pienne. In two previous cases against 
this Duchesse (2 Esp. Rep. 554 & 587), lord Kenyon held, at nisi prius, that 
she was liable during her husband’s absence from England, as a feme sole, for 
supplies furnished to her. Lord Ellenborough, in the case cited from Camp- 
bell, ruled differently, and his opinion was confirmed by the whole court of 
king’s bench. 

Chancellor Kent, in the 1st edition of his Commentaries, overlooked the 
case of Kay v. Duchesse de Pienne, and stated the English rule to be, that 
the wife of a foreigner is liable as a feme sole on contracts made by her during 
his absence. 2 Kent’s Comm. 130, 131; 1 U.S. Law Intell. 164 et seq. 

? 2 Bos. & Pul. 93, Beard ». Webb; 4 Dunrf. & East, 361, Caudell v. Shaw; 
10 Mod. 6, Anonymous ; Hetley, 9, Bowett & Langham’s case ; Cro. Car. 68. 
8. C. 

315 Mass. Rep. 196, Howard v. Howard ; 1 Const. Rep. (S. C.) 453, Pra- 
ther v. Clarke ; 2 Starkie’s Ev. 698, n. (1). 

* Moore's Rep. 666, Stephens v. Tot. But in Croke’s report of this case, 
no such intimation of the court is given. Cro. Eliz. 908. 
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alone on a cause of action against a third person. And, in 
the ecclesiastical courts, which proceed according to the 
rules of the civil law, by which husband and wife are not 
regarded as one person, suits are constantly brought by the 
wife alone, after a divorce a mensa et thoro, for personal 
injuries.’ 

The court in Massachusetts has decided that after such 
partial divorce, the wife can contract debts and render her- 
self liable to a suit as a feme sole.* And this decision con- 
forms to the opinion of several learned writers.’ ‘he con- 
trary, however, has recently been decided by the court of 
king’s bench.‘ It is said by Duval, J. that if a husband 
voluntarily abandons his wife, and she obtains credit as a 
feme sole, it is settled law, that she is liable to be sued for 
her debts thus contracted.* But no authorities warrant this 
assertion. 

There were several decisions in the time of lord Mans- 
field, that after a voluntary separation of husband and wife 
under articles of agreement, by which a separate mainte- 
nance was secured to the wife, she might contract debts 
and be sued as a feme sole. Mr. Powell* strongly contested 
this doctrine; and in the case of Marshall v. Rutton,” which 
was argued before all the judges of England, it was unani- 
mously overruled. 

If a married woman fraudulently represent herself as sole, 
and thereby obtain credit, she will not be allowed to avail 
herself of the defence of coverture; and if her husband be 
absent seven years unheard from, she may be treated as a 


? 3 Bulstrode, 264, Motteram v. Motteram ; 5 Mod. 71, Chamberlaine v. Hew- 
son; 1 Ld. Raym. 73. S. C.; 2 Dane’s Abr. 307; Reeve’s Dom. Rel. 205. 

? 5 Pick. 461, Dean v. Richmond. 

3 See 1 Dane’s Ab. 358; Bac. Ab. Baron & Feme, M; 2 Ves. Jr. 145; 1 
Bos. & Pul. 338; 2 Kent’s Com. (Ist ed.) 132. 

43 B. & C, 291, Lewis v. Lee; 5 D. & R. 98.8. C. 

5 1 Peters S. C. Rep. 108. 

® 1 Powell on Cont. 77, et seq. 78D. & E. 545. 
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feme sole, and may contract and be sued as such, although 
her husband may in fact be alive and within the country. 
The legal presumption, in that case, is, that he is dead.’ 

Subject to these exceptions, husband and wife are re- 
garded in law as one person, and the wife’s separate exist- 
ence, so far at least as the power of making contracts is 
concerned, is merged and discontinued. She can acquire 
no property, and is therefore liable to pay no demand. Any 
promise made by her is void, and so is any deed executed 
by her, except in conjunction with her husband. The hus- 
band can make no contract with her, nor bestow any pro- 
perty upon her. If a third person give or bequeath any 
thing to her, it becomes the husband’s; and any promise 
made to the wife can be enforced only by the husband, and 
for his benefit. 

Some of the inconveniences and hardships of the common 
law, as they affect married women, are removed or mitigated 
by a court of chancery; but, of this branch of the subject, 
it is not our purpose to treat. 


5. OUTLAWS AND PERSONS ATTAINTED. 


The process, by which, according to the common law, a 
person is outlawed in a criminal prosecution, or civil suit, 
may be found described in the books cited in the margin.’ 


1 6 East, 85; 4 B. & A. 434; Hardin, 479; 18 Johns. 141. 

* Bac. Abr. Outlawry ; 4 Black. Comm. ch. 24; 3 Ib. ch. 19; Appx. No. 
iii. Syst. Pl. 331 et seq; 1 Chitty on Crim. Law, 347 et seg. The process 
of outlawry was abolished in Massachusetts, in June, 1831. It was obsolete 
long before. Yet, until that time, a statute was in force, prescribing the pro- 
ceedings by which persons charged with criminal offences before the supreme 
court, by indictment or presentment of a grand jury, and who absconded, &c. 
might be pursued to outlawry—and declaring the disabilities thereby incurred 
by the offender ; Statute of 1782,c.19. The only case, in which a person 
could be pursued to outlawry ina civil proceeding, was that of a collector of 
taxes, who should “abscond or secrete himself for the space of one month, 
having assessments in his hands unsettled ;”’ Statute of 1785, c. 46, § 15. 
The incidents of outlawry, in this case, were not mentioned in the statute. 
Doubtless they were those of the common law. 
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The incidents of outlawry, so far as the outlaw’s power 
of making contracts is in question, are, that he cannot, while 
the judgment of outlawry remains in force, maintain any 
suit in his own right, so that he is in effect disabled to con- 
tract for his own benefit. A bond, note, or other promise, 
given to him, is of no present value, for he cannot enforce 
the collection or performance. The other party may plead 
the plaintiff's disability, and deprive him of all remedy ; 
which shows that there is no present legal obligation or 
right resulting from the contract. He cannot hold and 
enjoy any property that is given or devised to him; it is 
forfeited to the king, in England, and was forfeited to the 
commonwealth here.’ Outlaws, however, may be sued on 
their own contracts, and for other causes of action. ‘ Let 
them be answerable to all, and none to them,” is the lan- 
guage of the common law.’ They may bring actions en 
autre droit, as executors, administrators, &c., because the 
persons whom they represent have the privilege of law, and 
outlawry is no objection to their representation.’ 

Attainder includes in its meaning all the disabilities that 
follow a capital sentence. When a person is sentenced for 
a capital offence, he is, immediately, by the operation of the 
common law of England, placed in a state of attainder. It 
does not follow upon conviction merely ; for judgment may 
be arrested. So, upon a judgment of outlawry, in case of 
a charge of a capital offence, the defendant becomes at- 
tainted ; and so of acts of parliament to attaint particular 
persons of treason or felony. 

The incidents of attainder, at the common law, may be 
learned from Blackstone‘ and Chitty.° The only point, 


1 Bac. Abr. Outlawry ; Chitty on Cont. 52; Mass. St. of 1782, c. 19. 
2 Britton, ch. 12, § 8; Cro. Jac. 426; Noy, 1. 

3 Co. Litt. 128; Gilb. C. P. 197; Finch, 27. 168. 

4 4 Black. Comm. 380; 2 Ib. 254. 

5 1 Chitty on Crim. Law, 723. 
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that concerns the present subject, is the capacity of the 
attainted person as to contracts. And in this respect, he 
stands on the same ground, as a person outlawed in a 
criminal process. Indeed, a judgment of outlawry, as 
has been just stated, puts the defendant into a state of at- 
tainder, if it be in a criminal prosecution and for a capital 
offence. 

The person attainted can maintain no suit against another, 
and therefore cannot contract for his own benefit.’ He is 
liable to the suits of others, though this liability is of no 
value to them, nor injury to him, unless he is pardoned.’ 
Upon the reversal of a judgment of outlawry, and the par- 
don of a person attainted, the party is restored to his law. 
His competency to contract, and his right to enforce con- 
tracts by suit, revive. And so of the reversal of an attainder 
by parliament.* 

In the New England states, no forfeiture of property, nor 
disability to contract and sue, follows the conviction and 
sentence of a capital or other offence; and, this, probably, 
is equally true of all the states in the union, except it may 
be by statute. In New York, no conviction works corrup- 
tion of blood, or forfeiture of property, except in cases of 
treason.‘ 

The constitution of the United States ° confers on congress 
the power of declaring the punishment of treason; but 
declares, that ‘“‘no attainder of treason shall work corrup- 
tion of blood, or forfeiture, except during the life of the per- 
son attainted.”” The punishment of treason, by the act of 
congress, is death, without any forfeiture of property. By 


1 See 2 Barn. & Ald. 258, Bullock v. Dodds. 

2 Cro. Eliz. 516; 1 Wils. 217; Foster’s C. L. 61. 

3 Bac. Abr. Pardon. H; 10 Johns. 232. 483; 3 Johns. Cas. 333; 2 Haw- 
kins, ch. 37. (Curwood’s ed.) 

4 10 Johns. 233. 5 Art. iii. § 3. 

§ 1 U. S. Laws (Story’s ed.) 83. 
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the constitution of the United States,’ congress is prohibited 
from passing any bill of attainder; and the same prohibi- 
tion is also laid upon the legislatures of the several states.’ 
The twenty fifth article of the bill of rights, prefixed to the 
constitution of Massachusetts, had previously announced, 
that ‘‘no subject ought, in any case, or in any time, to be 
declared guilty of treason or felony by the legislature.” 


6. PERSONS EXCOMMUNICATED. 


By the English law, persons excommunicated were for- 
merly subject to some of the same disabilities, which attach 
to outlaws and persons attainted. Though they were re- 
sponsible on their contracts, they could maintain no action 
against persons contracting with them, nor even sue en autre 
droit. 'This and other disabilities ceased, however, when 
the excommunicated persons were assoiled by the proper 
ecclesiastical authority.’ 

By a recent statute in England,* the causes of excommu- 
nication by the ecclesiastical courts are reduced in number, 
and it is enacted, that no civil incapacity shall be incurred 
by that punishment, when inflicted as a spiritual censure 
for an offence of ecclesiastical cognizance.6 Excommunica- 
tion, in this country, produces no legal disability. It is 
merely an ecclesiastical censure, of which the law takes no 
notice. 


7. ALIENS. 


An alien, whether enemy or friend, cannot hold lands, 
which come to him by purchase, nor will land descend to 
him. But no one except the sovereign power,—the king 
in England,—the commonwealth here,—can disturb him in 


1 Art. i. § 9. 2 Art. i. § 10. 
3 See Co. Litt. 133, 134; Syst. Pl. 11; 3 Black. Comm. 102; Bac. Abr. 
Excommunication. 4 51 Geo. III. ch. 127. 


5 See 1 Haggard’s Consistory Rep. Appx. 24-26; the statute at large. 
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his title or enjoyment. By an inquest, the sovereign power 
may seize an alien’s lands, and vest the title in itself." 

An alien enemy, that is, the subject of a country with 
which we are at war, can make no contract with our citi- 
zens, during the continuance of war, unless he reside here 
under the license and protection of the constituted authori- 
ties of the United States. 

The principle, on which this disability rests, is the impol- 
icy and danger of permitting an enemy to recover or obtain 
from our citizens money or other property, which may 
diminish the resources of the country for defence, and con- 
vert them to purposes injurious to our interests. Contracts 
made with an alien enemy during war are regarded as 
illegal, and can never be enforced against our citizens. But 
if made before the war, they are suspended only while the 
war continues, and may be enforced in our courts on the 
return of peace.” 

At common law, and by the law of nations, there seems 
to be an exception to this rule, in the case of ransom bills, 
&c. But by an English statute* contracts for ransoming 
captured property are forbidden and declared void.* 


8. SPENDTHRIFTS. 


In Massachusetts, it is provided by statute,’ that persons, 
who are put under guardianship for wasting their estate by 


1 Woodeson, Lect. 14; 1 Black. Comm. 392; 2 Ib. 252, 297; 1 Johns. Cas. 
399; 3 Ib. 109; 1 Mass. Rep. 256; 8 Ib. 445; 12 Ib. 143. 

? See 7 Taunt. 439 (Amer. ed.) and note ; Chitty on Cont. 51 ; 10 Johns. 69, 
183; Bac. Abr. Alien. 

3 22 Geo. III. c. 25. 

4 See 3 Bur. 1734; Doug. 641—650; Abbott on Shipping, part iii. c. 8, § 
4; 15 Johns. 6, Goodrich et al. v. Gordon ; 2 Gallison, 325; 1 Kent’s Com. 
(Ist ed.) 64, et seq. 

5 1783, c. 38, § 7; 1818, c. 60; 1826, c. 63. The last of these statutes 
was passed after, and probably in consequence of, the decision in the case of 
Smith v. Spooner, (3 Pick. 229), that a promissory note given by a spend- 
thrift was not rendered void by the former statutes. 


VOL, XXI.—NO. XLI. 2 
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excessive drinking, gaming, idleness, or debauchery of any 
kind, can make no valid contract, for the payment of money, 
or the sale of personal or real property, nor any valid gift,— 
after notice has been given them of the application to the 
probate court, to have guardians appointed over them, and 
the order of notice has been filed in the office of the register 
of deeds for the county where they may belong. 


9. SLAVES. 


The condition of slaves, in this country, is analogous to 
that of the slaves of the ancients,—the Greeks and Romans, 
and not that of the villeins of feudal times. They are, 
generally speaking, not considered as persons but as things. 
By the Roman law, slaves could not take property by 
descent or purchase; and, such, in the main, seems to be 
the law of this country.’ 

Thus, a devise to a slave is void; for, ‘‘it would be a 
solecism,”’ says Taylor, J., “‘ that the law should sanction 
or permit the acquisition of property by those from whom 
it withholds that protection, without which property is 
useless.” ‘A slave can bring no action. He can neither 
acquire nor transfer property by descent or purchase.” * 
No promise made to a slave can be enforced by a court 
either of law or equity.* A note given toa slave is void, 
and the master cannot recover it.* There are some modifi- 
cations of these rigid rules of the civil law, by usage and 
statutes, in the different slave holding states; but these are 
the prevalent doctrines.° 


1 4 Desaussure, 267, Bynum v. Bostick. 


2 Cam. & Norwood, 356, Cunningham’s heirs ». Cunningham’s executors. 

8 Hardin, 52, Beall v. Joseph. See also Glen v. Hodges, 9 Johns. 67, 
where it is decided that a slave cannot contract a debt. 

4 2 Rep. Const. Ct. (S. C.) 331, Gregg v. Thompson. 

5 See Heineccius (Inst.) lib. i. tit. 3; ii. tit. 9; iii. tit. 18. Recitationes, lib. i. 
tit. 5; xv. tit. i, § 178; xlv. tit. 3. 

A slave may contract with his master respecting his manumission, and the 
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10. SEAMEN. 


By a law of the United States, it is provided,’ that “ no 
sum exceeding one dollar shall be recovered from any sea- 
man or mariner” (in the merchant service) by any person, 
for any debt contracted during the time such seaman or 
mariner shall actually belong to any ship or vessel, until 
the voyage, for which such seaman or mariner engaged, 
shall be ended.’”” 


11. AGENTS AND ATTORNEYS. 


Contracts made in proper form, by agents or attorneys 
duly authorized, are the contracts of the principals or con- 
stituents, and of the same binding obligation, as if made 
personally by themselves: Qui facit per aliam facit per se. 
If made in terms which do not legally bind the principal, 
such contracts sometimes bind the agent or attorney. So, 
if made by those who assume to act as agents or attorneys, 
but who are not duly authorized as such, the contracts may 
bind them personally. 

It does not, however, necessarily follow, that a contract 
made by an agent, or by one who assumes to act as agent, 
and which fails to bind the principal, does therefore become 
the contract of the person acting as agent, and render him 
personally responsible for the performance. 'Though this 


law will enforce the agreement. 3 B. & P. 69, Williams v. Brown. 7 Johns. 
324, Kettletas v. Fleet. 

' First. Cong. 2d Sess. c. 29, § 4. 

* In the case of Reynard v. Becknell (4 Pick. 302), it was held, that as the 
effect of the statute is “to avoid, or, at least, to suspend a contract, which, 
but for the statute, might be enforced at law,” the defendant must be held 
strictly to prove his exemption; and must therefore produce the shipping 
paper, which he is required to sign by the first section of the statute. Sec- 
ondary evidence, however, must of course be allowable in this as in other 
cases. 
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has been a very prevalent notion, and has the support of 
some adjudications, it seems to be wholly unsound. 

Whether the contract be that of the principal, or of the 
agent, or of neither,—whether it bind the one or the other, 
or be wholly void,—depends entirely upon the legal effect 
of the terms of the contract itself, and the legal authority of 
the person acting as agent.. 

1. If a person, assuming to act as agent or attorney, uses 
such terms as legally import a personal undertaking by 
himself, and not by the principal; it is his contract and not 
the principal’s, and he alone is personally bound to perform 
it. In such a case, it is not material, whether he be or be 
not legally authorized by the supposed principal. 

2. If an agent is duly authorized by the principal, and 
uses such terms as legally import an undertaking by the 
principal only, the contract is the principal’s, and he alone 
is bound to fulfil it. 

3. If one, assuming to act as agent, be not duly authorized 
as such, though he uses such terms as legally import the 
principal’s sole undertaking, yet the contract is void. It 
binds neither principal nor agent. It is not the contract of 
the principal, because the person acting as agent had no 
authority to contract for him. It is not the contract of the 
agent, because by the terms of it, it purports to be the con- 
tract of another person and not of himself. 

In such a case, the person assuming to act as agent 
may, under some circumstances, be liable to the other con- 
tracting party, in a special action for damages sustained by 
his undertaking to act for another without authority. But 
there seems to be no better legal reason for holding him as a 
party to the contract, and suing him thereon, than there 
would be to charge aman as the maker of a promissory 
note, and sue him as such, because he had forged the signa- 
ture of another person to the note.’ 


1 See 2 Ld. Raym. 1418, Frontin v. Small; 2 Strange, 705, 8. C; 5 East, 
148, Appleton v. Binks; 3 B. & A. 47, Burrell v. Jones; 1 GreenJ. 231, 
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Public agents are not personally liable on contracts made 
by them in behalf of the government, unless they expressly 
pledge their own responsibility. And, though it is said, that 
the same rules apply to public and to private agents,—the 
question always being, whether the terms of the contract 
show a personal undertaking or an undertaking by the 
principal,—yet the rules of construction seem, in some 
instances, to be more favorable to agents of the government, 
than to private agents. If a public agent contracts, and 
puts his own seal, in behalf or on account of the govern- 
ment, he is not personally bound; but it is otherwise, if he 
promise and puts his own seal, in behalf of an individual 
or corporation.’ ‘The reason for a different construction of 
similar terms, when used by a private, and when used by a 
public agent, is suggested by chief justice Parsons,* namely, 
that ‘‘the faith and ability of the state, in discharging all 
contracts, made by its agents in its behalf, cannot in a court 
of law be drawn into question,’’—whereas, in the case of 
an individual or corporation, it is different; and the other 


Stinchfield v. Little ; 2 Ib. 14, Harper v Little; 15 Johns. 1, Rathbon v. Bud- 
long ; 4 Mass. 595, Tibbitts ». Walker; 16 Ib. 461, Ballou v. Talbot; 9 Ib. 
335, Mann v. Chandler; 19 Johns. 565, opinion of Hopkins, Senator ; 7 
Greenl. 256, Saco Manf. Co. v. Whitney. 

In 3 Johns. Cas. 70, Dusenburg v. Ellis, 13 Johns. Rep. 307, White v. Skin- 
ner, and 2 New Hamp. Rep. 356, Underhill v. Gibson, it was held, that one 
who makes a promise for another without authority is legally responsible, on 
the promise. 

A dictum of Putnam, J., (5 Pick. 253), to the same effect, must be taken 
with reference to the cases cited by counsel, which were those of executors 
and guardians, &c.agents by appointment of law,—whose powers as such are 
wholly controlled by law,—and, by legal intendment, are as well known to 
those with whom they contract, as to themselves. 

1 See 1 D. & E. 172, Macbeath v. Holdimand ; Ibid. 674, Unwin v. Woles- 
ley ; 1 East, 135, Myrtle v. Beaver; Ibid. 579, Rice v. Chute ; 1 Cranch, 345, 
Hodgson vy. Dexter; 1 Mass. 208, Brown v. Austin; 3 Caines’s Rep, 69, 
Sheffield ». Watson; 3 Dallas, 384, Jones v. Le Tombe ; 1 Greenl. 234, by 
Preble, J. ; 5 Esp. Rep. 237, Tuck v. Ruggles; 2 Kent’s Comm. 494, (Ist ed.) 

* 4 Mass. Rep. 597. 
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contracting party may well be supposed to desire, and the 
agent to consent to, a personal stipulation. 

By attorney is understood a person constituted by another 
by letter under seal, to transact his business in his absence. 
By agent is understood a person in any way authorized to 
act for another. Agent is the genus,—attorney a species. 
The correlate of agent is principal; of attorney, constituent. 
In common language, however, these terms are intermixed 
and used with no technical precision; and an equal want 
of precision is found in the modern books. 

An attorney or agent cannot bind his principal by deed, 
(that is, a specialty), unless he be empowered by deed." 
There is an exception to this rule, in the case of a corpora- 
tion which has a common seal. A vote of the corporation, 
authorizing an agent to contract by deed, is sufficient. 
Whether the same doctrine applies to quasi-corporations, 
which have no common seal, as towns, parishes, &c., may 
admit of doubt.” A parol authority is sufficient to warrant 
a parol agreement; and even an oral authority will war- 
rant a written agreement.* 

A deed made by an attorney for his constituent must, 
in order to give it validity as such, be made in the name 
of the principal. If such deed be executed in the name of 
the constituent, it is immaterial by what form of words 
such execution is denoted; whether it be “ for A B, C D,” 
or ‘A B, by C D, his attorney,” or “‘C D, attorney for 
A B.”? 


17 D. & E. 209; 1 Green). 343, Milliken v. Coombs ; 2 Ib. 358, Stetson vz. 
Patten ; 3 Johns. Cas. 180, Clement v. Brush; 2 Caines’s Rep. 254, Green v. 
Beals ; 5 Mass. Rep. 11, Banorgee v. Hovey. 

® See 2 Pick. 351, 352, Damon v. Granby. 

3 12 Mod. 564, Anonymous; Chitty on Bills, 27. 

4 See a strong case on this point—Elwell v. Shaw, 16 Mass. Rep, 42; S. C. 
1 Greenl. 339. See also 7 Mass. Rep. 14, Fowler v. Shearer; 9 Coke, 76, 


Combe’s case. 


5 2 East, 142, Wilks ». Back; 4 Hen. & Munf. 184, Jones’s Devisees o. 
Carter. See 3 Am. Jurist, 76, e seq. 
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““'The conveyance must be the act of the principal, and 
not of the attorney; otherwise the conveyance is void. 
And it is not enough for the attorney, in the form of the 
conveyance, to declare that he does it as attorney; for he 
being in the place of the principal, it must be the act and 
deed of the principal, done and executed by the attorney 
in his name.” ’ 

A subsequent ratification of an agent’s or attorney’s con- 
tract is tantamount to a previous authority : Ommis ratiha- 
bitio retrotrahitur et mandato equiparatur.? A parol contract 
may be ratified by a parol recognition, or even by silence 
or conduct that implies an acquiescence. And though a 
parol ratification is not sufficient to give validity to a deed 
made by an agent, without authority, under seal, yet if 
the principal gives the agent an antedated authority under 
seal, he will thereafter be estopped to deny his previous 
authority.’ 


12. PARTNERS. 


The general rule is, that the contract of one partner, in 
the course of the partnership business, and material to the 
carrying on of the same, is legally the contract of the whole 
firm, and binding on them, although it violate any private 
arrangements of the parties among themselves. 

If the contract be reduced to writing, it must be made in 
the name of the firm. If made in the name of one partner 
only, it will generally be regarded as his individual act or 
agreement. 


By chief justice Parsons, 7 Mass. Rep. 19. 

? Branch’s Maxims, 103. 

3 See, on the subject of ratification, 13 Mass. Rep. 361, Pratt v. Putnam ; 
Ib. 379, Fisher v. Willard; 17 Ib. 103, Amory v. Hamilton; 1 Greenl. 343, 
Milliken v. Coombs ; 2 Ib. 358, Stetson v. Patten; 3 Ib. 429, Thorndike v. 
Godfrey ; 1 Johns. Cas. 110, Towle v. Stevenson; 2 Ib. 424 Armstrong, v. 
Gilchrist ; 1 Caines’s Rep. 526, Codwise v. Hacker. 
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Each partner has an implied authority to contract in the 
name of the firm, and to bind the other partners. A con- 
tract made by one is the contract of all. 

As this authority, however, is generally by implication 
only, this implication may be rebutted by showing, that the 
partners have agreed not to contract without the express 
consent of each; or not to be bound by the promise of the 
firm made by one only, either generally or in particular 
cases, and by further showing, that the other contracting 
party had notice of such mutual arrangement by the mem- 
bers of the firm. So, if in any instance, when one partner 
is about giving the partnership note or other promise, another 
partner dissents, and gives notice to the persons about to 
receive the note, &c., that he will not be liable to pay it,— 
the contract will bind only the individual who makes it, 
though he uses the partnership name.’ 

It is only in business which relates to the partnership, 
that authority is implied for one partner to bind the others ; 
and it is only in such business, that third persons have a 
right to rely on the credit of the partnership funds. I, 
therefore, one partner, without the special consent of the 
others, make a contract in the name of the firm, for his own 
private benefit only ; or out of the course of the partnership 
business; it will not bind the firm, but only himself, if the 
other contracting party have notice of the acting partner’s 
want of authority. Thus, if one partner borrow money for 
his own private use, and give the note of the firm; or give 
such note in payment of a precedent private debt; the 
holder of the note, if he had notice, cannot collect it of the 
firm. 

It is not necessary, that express notice or knowledge should 
be fixed on the holder of such note, or the person contract- 
ing with a single partner in analogous cases. Circum- 
stances, from which his knowledge may be inferred, or 


1 10 East, 264, Gallway ». Mathew et al. 
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which ought to have put him upon inquiry, are sufficient to 
confine his remedy to the person with whom he contracted.’ 

As a general rule, one partner cannot bind another by 
deed, unless he be expressly authorized by deed.* In Ball 
v. Dunsterville,* it was decided, however, that if one execute 
a deed for himself and partner, by a parol authority from 
the copartner, and in his presence, it is a good deed to 
charge both, though only one seal be affixed. In Mackay 
v. Bloodgood,‘ this principle was extended to a case, where 
the other party had previously read and approved the bond, 
and consented that his copartner should execute it for both, 
and was in the store when it was executed, though it was 
not signed and sealed in his immediate presence. And in 
Skinner v. Dayton,’ it was held, that an express parol 
authority is sufficient to warrant one partner to bind another 
by deed; and that subsequent assent or acknowledgment 
by parol will ratify a deed thus made. ‘This is contrary to 
the English doctrine, and is not known to have been adopted 
by any other court in this country.® 


13. EXECUTORS AND ADMINISTRATORS. 


Executors and administrators are a species of agents, and 
subject to some of the rules, respecting contracts, which 


1 See Chitty on Cont. 75; Bayley on Bills, (lst Am. ed.) 42; 3 Pick. 5, 
Chazournes v. Edwards et al; Watson on Part. ch. iv. ; Gow on Part. ch. ii, § 
2, and the cases there collected ; Montague on Part. ch. ii. § 2. 

* 7 Durnf. & E. 207, Harrison v. Jackson ; Watson on Part. 218 [160]; Gow 
on Part. 83 [92]. See 2 Caines’s Rep. 254; 3 Johns. Cas. 180 ; 2 Johns. Rep. 
213; 2 Caines Cas. in Error, 1, Ludlow v. Simond. 

34D. & E. 313. 4 9 Johns, 285. 5 19 Johns. 513. 

6 See Holt’s N. P. Rep. 141, Steiglitz v. Egginton; 2 Greenl. 358, Stetson 
v. Patten. See 3 Kent’s Comm. (Ist ed.) 24, note (b), where the author sug- 
gests, that the decisions in New York were not intended to enlarge the Eng- 
lish doctrine. 

A deed (that is,a bond, &c.) executed by one partner in the name of him- 
self and partners,—without authority,—is good as the several deed of the 
party executing it; 2 B. & P. 338, Elliot v. Davis. 
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have already been mentioned. They act en autre droit. 
As their powers are conferred by law, they are not subject 
to the various modifications, which result from the different 
extent of powers conferred by the personal act of the parties. 

A testator may, by his will, enlarge or contract the power, 
which the law would give to his personal representative, if 
he were silent. But all administrators, except those who 
act with a will annexed, have the same legal authority. 
Administrators with the will annexed have the same 
authority that is incident to the executor named in the will, 
or which is legally conferred on him by the testator. If a 
will confers no more powers on the executor; than are inci- 
dent to his office by mere operation of Jaw,—he stands on 
the same ground with an administrator. 

It is a settled principle, that executors and administrators 
have no power to charge the estate of the deceased by any 
contract originating with themselves; but their contracts in 
the course of administration, or for the debts of the de- 
ceased, render themselves personally liable. 

If, therefore, they give promissory notes for debts of the 
deceased ; or, on selling his estate, by license of the proper 
authority, they covenant respecting the title; though they 
profess to do it as executors or administrators, or in their 
capacity as such; they are personally liable, and must 
answer therefor, without reference to assets. The assets 
of persons deceased are not by law liable to be affected by 
the contracts of his representatives as such. As before re- 
marked, this principle is subject to modification, by the 
express provision of a testator in his will.’ 


14. GUARDIANS. 


By the laws of Massachusetts, guardians are mere agents 
of their wards, as to contracts, and cannot bind, by contract, 


1 See 8 Mass. Rep. 162, Sumner 7. Williams ; 1 D. & E. 489, by Buller, J. ; 
Yelverton, 11, (Metcalf’s ed.) note (2); 5 Moore, 282, Childs v. Monins et al. 
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a ward’s person or estate. If, therefore, they promise or 
covenant, as guardians, they are personally liable." The 
reason of the distinction, in this particular, between common 
agents and guardians, executors, &c. has already been 
adverted to, viz., that the powers of the latter are conferred 
exclusively by law; and that the law is, by legal intend- 
ment, as well known by those who contract with them, as 
by themselves. 

Contracts between guardians and wards, made soon after 
the guardianship ceases, have always been ‘ viewed with 
a jealous eye by courts of chancery.” The interest of the 
ward is protected, by those courts, against the advantage 
taken by the guardian of his influence over one who has 
been under his care.* 


15. CORPORATIONS. 


Corporations, like individuals, have the power of making 
contracts, and, of course, are liable in law for the breach of 
them. One of the incidents of these bodies, connected with 
the subject of contracts, is the right to have a common seal ; 
and the old doctrine was, that a corporation could act and 
speak only by its corporate seal, because it is an invisible 
body, and incapable of manifesting its intentions by any 
personal or oral discourse. 

This notion does not prevail at the present time. For 
many purposes, a vote of a corporation, recorded in its 
books, is allowed to have the effect which was formerly 
given only to its seal. Of late, and especially in this coun- 
try, where corporations are greatly multiplied, it has been 
repeatedly decided in the state courts, that a corporation 
may be bour.d, without either deed or vote, by implication 
from corporate acts; that a contract may be implied from 


' 6 Mass. 58, Forster v. Fuller; 5 Mass. 299, Thacher v. Dinsmore ; 7 Mass. 
6, by Parsons, C. J.; 1 Pick. 317. 
* See Reeve’s Dom. Rel. 328, et seq. 
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its conduct, in the same manner, as in the case of an 
individual. 

This point was raised, in the supreme court of the 
United States, in the case of the United States’ Bank v. 
Dandridge and others,’ and decided in the same manner. 
Chief justice Marshall, however, dissented, and held that 
a corporation could evince its assent in no other way than 
by writing. A careful examination of this case will render 
any further reading unnecessary to a full comprehension 
of this part of the subject. 

While it was held that no corporate contract could be 
made, except under seal, it of course followed that a corpo- 
ration could not be sued in assumpsit. This doctrine fell, 
when a corporate vote was allowed to bind a corporation.” 

There are, however, recent cases in the English reports, 
from which it might perhaps be inferred, that a corporation 
cannot bind itself except by deed, (and of course is not 
liable in assumpsit), unless authority is given in the act 
establishing the corporation, to make simple contracts.’ 
Such contracts are authorized by the act incorporating the 
Bank of England, and many other corporations in Great 
Britain. ‘The bank has express statute power to issue notes 
signed by its agent. And such is the power, either expressly 
conferred, or necessarily incident, in all cases of bank char- 
ters in this country.* 

A corporation is a mere creature of the law. It is what 
the incorporating act makes it; derives its powers wholly 
from that act; and can legally exercise them only in the 
manner in which it is thereby authorized. A corporation 


1 12 Wheat. 64. 


2 See 10 Mass. 397, Hayden v. Middlesex Turnpike ; 7 Cranch, 297, Bank 
v. Patterson ; 12 Johns. 227; 14 Johns. 118; 15 Johns. 44; 3 Dallas, 496; 2 
Nevile & Perry, 283. : 

3 See 5 Taunt. 792, Slark v. Highgate Archway Company; 3 Barn. & 
Ald. 1, Broughton v. Manchester and Salford Water Works Company. 

4 See Rex v. Bigg, 3 P. W. 419. 
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cannot contract at all, unless enabled by the charter of 
incorporation; and when thus enabled, it is restricted to 
the mode, and to the subject matter, prescribed." Thus, a 
company incorporated for the purpose of insurance only, 
and forbidden to carry on any other business, with a clause 
in the act of incorporation, mentioning the kind of securities 
on which they might loan money, but not including pro- 
missory notes, was held to have no authority to loan money 
upon notes; and a borrower was held not to be bound by 
his note given for money thus loaned.’ 

This distinction may be taken between corporations and 
individuals—viz. : An individual may make and enforce the 
performance of any contract which the law does not forbid. 
A corporation can make and enforce no contract, which the 
law does not expressly authorize it to make, or which is not 
necessarily incident to the power expressly conferred.* 

It is often said satirically, though no satire was originally 
intended, that corporations have no souls. It would seem 
that no argument is necessary to prove this legal axiom. 
Chief baron Manwood, however, has established it by a 
syllogism, in which it will not be easy to detect any fallacy. 
“The opinion of Manwood, C. B. was this, as touching 
corporations, that they were invisible, immortal, and that 
they had no soul; and therefore no subpeena lieth against 
them, because they have no conscience nor soul: a corpora- 
tion is a body aggregate: none can create souls but God: 
but the king creates éhem ; and therefore they have no souls. 
And this was the opinion of Manwood, C. B., touching cor- 
porations.”’ * T. M. 


* Head v. Providence Insurance Company, 2 Cranch, 126; The People vx. 
Utica Insurance Company, 15 Johns. 358; New York Firemen Insurance 
Company v. Ely, 5 Conn. 560; 2 Cowen, 679; 4 Barn. & Ald. 1; 5 Taunt. 792. 

* 2 Cow. 679; 5 Conn. 560. See a dictum of Parker, C. J. (16 Mass. 102) 
contrary to this doctrine. 

3 See 5 Wheat. 326; 1 Hawks, 198. 4 2 Bulst. 233. 
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ART. I1L—THE UNCERTAINTY OF THE LAW OF EQUITY. 


Tue reproach which has often been applied to the law in 
general is peculiarly applicable to its administration in 
chancery. There is a reasonable degree of certainty in the 
rules and principles of the common law, but the system of 
equity is founded upon the idea, that the rules of law in their 
fixed application are not fitted to the uses of life, and con- 
sists of a series of suspensions of those rules, according to 
the judgment or the whim of the individual, who for the 
time was entrusted with the jurisdiction of the court. The 
circumstances of the different cases, which came under his 
cognizance, were too various. And the discretion of the 
chancellor was too unlimited to yield to a system of estab- 
lished rules. The result is a deplorable degree of uncertainty 
and contradiction in the cases, which, like parasitic plants, 
have overgrown the fabric of the common law. 

A very large proportion of the cases, which have occurred 
in chancery, have arisen under the head of mistake and 
accident. The relief, which has been granted to executors 
and administrators, is founded upon the consideration of 
mistake or accident, as affecting the administration of their 
duties. And here it would appear, that there is no small 
uncertainty in the rules of law, as well as the principles of 
equity, relative to the liability of executors. It has been 
insisted, that at law the executor was only liable as a gratui- 
tous bailee; Wentworth’s Off. Ex. 235; Com. Dig. Assets, 
D.; but in Crosse v. Smith, 7 East, 258, lord Ellenborough 
considers the liability of the executor absolute on the com- 
ing of assets to his hands. His lordship observes, ‘“ that no 
case at law has yet decided, that an executor once become 
fully responsible by actual receipt of a part of his testator’s 
property for the due administration thereof, can found his 
discharge in respect thereof, as against a creditor seeking 
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satisfaction out of the testator’s assets, either on the score of 
inevitable accident, as destruction by fire, loss by robbery, 
or the like, or reasonable confidence disappointed, or loss by 
any of the various means, which afford excuse to ordinary 
agents and bailees, in cases of loss without any negligence . 
on their part. I say, as no such case in respect to executors 
has yet occurred in a court of law, we are not, from the 
particular hardship of the present case, authorized to make 
such a precedent in favor of this defendant.” It is said, 
however, that a more lenient doctrine has been established 
in equity ; 2 Williams on Executors, 1113. ‘This is undoubt- 
edly true in particular cases; but can it be maintained, that 
the liability of a party is different in a court of law from 
that in a court of equity? Clearly there is no such discre- 
pancy in their principles. The extent of the liability of an 
executor is founded upon the nature of his office, and upon 
the assumption of a representative character, and may well 
be justified in the same manner as in the case of common 
carriers, by reasons of policy. If the executor is made re- 
sponsible for chattels which have come into his actual pos- 
session, although he may have been robbed afterwards of 
them without his fault, he cannot, after judgment against 
him at law, by resorting to a court of equity, procure a 
reversal of that judgment, or maintain any equitable grounds 
for exempting himself from its operation. If any such ex- 
isted, if from any cause acknowledged to be sufficient, the 
assets in his hands have ceased to be available, that consti- 
tutes an adequate defence at law. It is not a technical rule, 
that whenever the executor has been made responsible by 
the receipt of assets, he shall continue liable on their loss as 
for a devastavit. He is not liable for losses arising by the 
act of God, as in two cases stated by Wentworth, p. 236, 
where a ship at sea with wares and merchandise was lost, 
and where the testator left him a flock of sheep infected with 
a disease, so that they died shortly afterwards. In all such 
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cases, the executor may show that he has no continuing 
assets. If the principles recognised in the respective courts 
were different, the court of chancery might issue an injunc- 
tion, to restrain the plaintiff from proceeding against the 
executor, to enforce the rules of a court of law; a consid- 
eration which displays the absurdity of the doctrine. But 
courts of law and equity act upon the same principles in 
relation to duties and liabilities, and only vary in their mode 
of applying them; and arule of property or of liability, which 
has been established in one court, must be adopted in the 
other. Indeed, courts of law are constantly borrowing from 
chancery its peculiar modifications of law. 

Relief has been granted in equity to executors, in cases to 
which the rule of policy did not extend; and in some cases 
it has certainly been assumed by the court, that executors 
were on the same footing as trustees and other bailees, as in 
Massey v. Banner, 1 Jac. & Walk. 248, and Jones v. Lewis, 
2 Ves. Sen. 240; but it is believed, that the point has never 
been decided, as between the creditor and executor, in chan- 
cery. 

In the case of Jones v. Lewis, the question arose between 
the bailor and the executor of the bailee, who had been robbed 
of the goods, and it was decided that the executor was not 
answerable ; and clearly the liability of the representative 
could not be extended beyond that of the original bailee, 
who certainly was not liable. In the case of Croft v. Lind- 
sey, Freeman’s Ch. Cas. 1, the administrator was relieved 
in equity against a bond creditor, where he had paid credit- 
ors of a lower degree, and legacies, in reliance upon a sup- 
posed sufficiency of assets, which was disappointed by a 
fire that destroyed the property. 

The reason of the rule of policy, if such exists, does not 
extend to interests in real property, and in this case, although 
there were various equitable considerations, which rendered 
it proper for the cognizance of a court of equity, on a ques- 
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tion relating to the due administration of assets, it does not 
appear, that the executor in a proper case might not have 
been relieved at law. 

Many of the rules of equity seem to proceed upon the 
absolute liability of executors. 

The executor is made liable for any loss which follows a 
loan upon personal security, Jerry v. Jerry, Prec. Chance. 
273; and is required at his peril to invest money in the stocks 
which are usually selected by the court, Norbury v. Nor- 
bury, 4 Maddock R. 191; but a more indulgent rule is cer- 
tainly extended to ordinary trustees. 

A distinction is also made between legatees and creditors, 
which, whether well founded or not, seems to proceed upon 
the idea that the liability of an executor is absolute, who 
has once been chargeable by reason of the receipt of assets; 
Churchill v. Hobson, 1 P. Wms. 243. ‘The rule that execu- 
tors shall be liable for money received by a co-executor, if 
they join in a receipt, &c., but that trustees shall not in such 
a case be liable, would seem to proceed upon the principle, 
that having once been chargeable for assets, they shall not 
be discharged but by a due administration of assets; a dis- 
tinction which though not perhaps stated in the cases would 
be more satisfactory in some of them than the one usually 
given. See Sadler v. Hobbs, 1 Bro. Ch. Cas. 115. What- 
ever may be the rule in chancery, it cannot be denied that 
the principles upon which courts of law and equity proceed 
ought to be uniform; and if the liability of executors is the 
same in chancery as that of a gratuitous bailee, the rule ought 
to be distinctly declared and adopted in the courts of law. 

But why is the executor to be regarded as a gratuitous 
bailee. ‘The presumption would seem to be quite contrary. 
In England, he is rather the representative in interest of the 
testator, beneficially enjoying his personal estate, subject 
only to the charges which affected it in the hands of the 
testator. Although this rule has been changed in England, 
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except in cases where there is no person entitled to the res- 
idue under the statute of distributions, by the act of 1 
William 4, c. 40, and although the residue in this country 
always goes to the next of kin, still the executor cannot be 
regarded as a gratuitous bailee. A reasonable compensation 
is made in this country, and since the statute probably in 
England. If the liability of an executor is not absolute, 
great uncertainty must attend its degree and extent. The 
representative character of the executor distinguishes his 
case from that of a bailee. 

The rule that ignorance of the law shall not affect agree- 
ments is one of sound policy when properly applied. It 
would be impossible to know the extent of knowledge which 
was possessed by a contracting party, nor in ordinary cases 
to what extent he may have acted with reference to his abso- 
lute rights. It would give a great advantage to a party, to 
allow him to consider his agreement voidable or not at his 
election, and it would be inconsistent with established prin- 
ciple, to make an agreement depend for its efficacy upon the 
understanding of one of its parties. ‘The law cannot make 
agreements for men, because they have by mistake made a 
different agreement, nor annul agreements on the surmise, 
that the parties if they had been better informed would not 
have entered into them. 

But in all cases of fraud, mistake in fact, or surprise,—ac- 
companied with ignorance of the law, equity has interfered ; 
and in the exercise of its discretion in cases thus qualified, 
has arisen the uncertainty. The principal difficulty has 
arisen in cases of surprise, and although a great effort has 
been made to give a fixed definition to this word, and to 
settle the rule in what cases relief shall be granted, still a 
broad range of discretion has been exercised, and the whole- 
some rule alluded to above has been greatly relaxed. We 
are inclined to think, that the cases on this head have not 
proceeded too far, because in almost all of them where relief 
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has been granted, though the ingredient of fraud may not 
have been shown to be present, it would have been a fraud 
to carry the agreement into effect. 

The case before lord Talbot, of Pusey v. Desbouvrie, 3 
P. Wms. 315, was one of this character. A sister released 
her orphanage share to her brother for a greatly inadequate 
consideration, and it was decided, that the agreement was 
not binding, because the sister did not know the extent of 
her rights, and looked to her brother for advice and guidance. 
The case of Evans v. Llewellyn, 2 Bro. Ch. R. 150, 1 Cox’s 
Rep. 133, carried the discretion of the court to its utmost 
limit. A conveyance was set aside on the ground of sur- 
prise, ‘‘ having been obtained, and executed by the plaintiff 
improvidently.” In this case, the surprise was inferred from 
the inadequacy of the consideration, and the contract was 
rescinded, because it would have been unconscientious for 
the party to have enjoyed the advantages which it secured 
tohim. A surprise seems to have been inferred from the 
contract itself, and not from the circumstances attending it; 
and, after all, the decision of the judge turned upon a point 
extremely minute; the plaintiff had consulted his friends 
several days before concluding the bargain, but lord Kenyon 
said, that if at the time of its ratification, “he had gone 
back” to consult them, he should not have rescinded the 
transaction. One of the grounds upon which the case was 
placed might not then have existed, but it certainly would 
have been equally unconscientious, to have enforced the 
agreement against one whose mind was thrown into confu- 
sion by the greatness of the change in his circumstances. 

The case is fully reported in 1 Cox’s Rep. 133, and there 
it appears that the master of the rolls rested his decision 
mainly upon the improvidence of the bargain. 

It is manifest, that the principle upon which this case 
was decided subjects all agreements, where inadequacy of 
consideration and misconception of rights render them im- 
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provident, to the discretion of the chancellor. There are a 
variety of cases which seem to carry the discretion of the 
court much further, and lay down the doctrine, that, if a 
party, acting in ignorance of a plain and settled principle of 
law, is induced to give up a portion of his indisputable 
property to another, under the name of a compromise, a 
court of equity will relieve him from ‘the effect of his mis- 
take, but that where a doubtful question arises, a different 
rule prevails; Naylor v. Winch, 1 Sim. & Stu. 555. The 
rule thus stated seems quite at variance with the general 
doctrine stated above, and can only be reconciled with it by 
supposing that other ingredients, such as constructive fraud, 
mistake of facts, &c., have entered into the cases; but scarce- 
ly any case can be stated in which a court of equity has 
been called upon to rescind, where there has not been mis- 
take of facts as well as mistake of law; and it will appear, 
on reviewing the cases, that under this head courts of equity 
have taken a jurisdiction so extensive, that the title of estates 
where mistake of rights is alleged is made to depend sub- 
stantially upon the discretion of the judge. In the case from 
Simon & Stuart, relief is put upon the same ground, where 
there is a mistake or ignorance of the law, as where there 
is one of fact. The court say, it will only be granted where 
the question is not doubtful, but if the court can go into an 
inquiry at all, with the view to ascertain the nature or the 
degree of the ignorance in point of law, the maxim which 
has been the subject of so much controversy is abandoned, 
and mistake in fact is put upon the same footing as ignorance 
or error of principle and misconception of rights. 

Indeed, almost all the cases are qualified to such an extent by 
circumstances, which may be laid hold of to withdraw them 
from the application of the rule, that it can scarcely be con- 
sidered as extending to any case, except those where the 
chancellor is called upon, as in Imham v. Child, 1 Bro. Ch. 
R. 92, and in Hunt v. Rousmaniere, 1 Peters’s R. 1, to make 
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for the parties an agreement which they did not make, and 
from a mistake of the law did not intend to make; in other 
words where the court is called upon to change the rule of 
law. 

It is remarkable, although the question has been so fully 
discussed by elementary writers, that the rule is scarcely 
noticed, if acknowledged at all in the reported cases. In 
Hunt v. Rousmaniere, 8 Wheaton’s R. 214, chief justice 
Marshall says, ‘‘ although we do not find the naked prin- 
ciple, that relief may be granted on account of ignorance of 
law, asserted in the books, we find no case in which it has 
been decided, that a plain and acknowledged mistake in law 
is beyond the reach of equity.” 

The question has scarcely arisen except in the class of 
eases like Irnham v. Child, because in other cases, there 
have been circumstances which brought them within the 
cognizance of a court of equity. The case of Lansdowne 
v. Lansdowne, 2 Jacob & Walker, 205, which has so often 
been questioned in argument, as a case coming within the 
rule of mistake in law, is mentioned by Mr. Powell as a 
case where relief was granted for a mistake in fact ; 2 Powell 
on Contracts, 196. 

The elementary writers who deal in abstractions adhere 
to the maxim rigorously, but the cases which come under 
the consideration of the courts under this head are always 
mixed cases of Jaw and fact, and, from the inequality of the 
agreements in their effect merely, a presumption arises of 
absolute or constructive fraud. 

Cases of compromise, where the right is doubtful, and 
where both parties are in ignorance of their rights, although 
the agreements are sustained if fair, are yet subjected to the 
jurisdiction of courts of equity, and as in all other cases of 
inequality, the decree is not subject to any fixed rule, but 
depends upon the circumstances of each case. 

Family compromises are viewed with even greater favor 
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by courts of equity, and for the sake of maintaining the 
honor of families, agreements are sometimes sustained, which, 
between different parties, might be questionable ; Stapilton 
v. Stapilton, 1 Atk. 2: but agreements under this head are 
subjected to the discretion of the court, and there are no 
cases in which the rule in question is not controlled by cir- 
cumstances. 

Since such an enlarged discretion is given to courts of 
equity, in the exercise of their jurisdiction over all agree- 
ments, it is to be regretted that the general rule should have 
been stated by so many elementary writers in unqualified 
terms; because, so far as their opinions are regarded, they 
may lead to error respecting the principles which have uni- 
formly governed courts of equity, in the exercise of that 
jurisdiction, which subjects the agreements of individuals 
to the stern rules of good faith. ‘The general maxim isa 
sound one, when properly applied; for, as has been well 
observed : ‘‘ Ignorance is not mistake, and relief cannot be 
given on a supposition, merely that parties are ignorant of 
the legal effect of their acts ;’’ 1 Maddock’s Ch. Pr. 74. 

Relief is administered in equity in cases of mistake, on 
the ground that it would be giving effect to fraud to support 
agreements thus contracted; and from the nature of the 
jurisdiction, all positive regulations, such as are prescribed 
by the statute of frauds, and all general rules which are 
merely artificial, are made to yield to the higher policy of 
preserving good faith among men, in their dealings with 
each other. The rule that mistake of the law is not to be 
supposed is not artificial, but the presumption relates merely 
to the evidence, and is capable of being rebutted by evidence 
of greater weight. If parties to an agreement in writing 
should in terms declare a mistaken understanding of the 
law, there can be no doubt that the rule in question could 
never apply to such a case, and that so far as the agreement 
was founded on mistake, relief would be granted. It would 
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seem, therefore, that the general rule which has been con- 
sidered in regard to mistakes of law does not absolutely bar 
the jurisdiction of courts of equity, but that as a rule of 
policy it is addressed merely to the discretion of the judge. 

There are no cases but those of inequality in the consid- 
eration, where courts of equity are called upon to interfere. 
It is certainly just, that such cases should not be hedged in 
by general rules, the effect of which is to prevent the ad- 
ministration of equity; and if legislation could be made 
efficacious for any purpose in relation to this subject, it could 
only be by abrogating the maxim, so far as it has been sup- 
posed to be an absolute bar to equity. 

Another question, which in this country may be consid- 
ered uncertain, is, whether a party, plaintiff, can enforce in 
equity an agreement which has been reformed and varied 
by parol proof. It seems strange that any such doubt should 
have been entertained, in relation to cases arising under the 
statute of frauds, but the opinion of Mr. Chancellor Kent, 
in Gillespie v. Moon, 2 John. Ch. Rep. 585, and in Keissel- 
brack v. Livingston, 4 John. Ch. R. 144, seems to sanction 
the idea, that when a contract required to be in writing by 
the statute of frauds is shown by parol to vary by mistake 
from the intent of the parties, the real agreement, which is 
by parol evidence shown to have existed, may be carried 
into eflect by a court of equity. A different doctrine cer- 
tainly exists in England, and the reasons why parol evi- 
dence will be received, to exempt a party from the juris- 
diction of a court of equity to enforce an agreement, but are 
not suflicient to authorize the court to reform an agreement, 
required by the statute of frauds to be in writing, and en- 
force it by a decree, are given with great clearness in the 
case of Clinan v. Cooke, 1 Sch. & Lefr. 39. 

If the doctrine of Mr. Chancellor Kent, which has been 
approved by Mr. Justice Story, 1 Story’s Comm. on Equity, 
175, be well founded, then a vast field of discretion is opened 
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to courts of equity in this country, which, by the construction 
of the statute of frauds in England, is effectually closed. 
There is another subject, which in the English courts of 
equity may be considered as reduced to rules of reasonable 
certainty, which the decisions of Mr. Chancellor Kent have 
involved in considerable doubt. The doctrine of that learned 
judge is, that a mere voluntary conveyance to a wife or 
child cannot be sustained against a person who was a cred- 
itor at the time; Reade v. Livingston, 3 John. Ch. R. 504. 
The true ground would seem to be, that all conveyances 
must be sustained, until they are shown to be affected by 
fraud. The doctrine in the case alluded to establishes an 
artificial construction, the effect of which would be to en- 
large the terms of the statute of the 13th Elizabeth, and to 
make all voluntary conveyances fraudulent, in regard to 
creditors existing at the time, however free from actual 
fraud the transaction may have been, by reason of the abun- 
dant sufficiency of the grantor’s property to answer his debts. 
It may well be contended, that such was not the policy of 
the statute, and that the circumstance of indebtment, though 
it may have been an evidence, was not conclusive of fraud. 
The effect of this doctrine if established, it is believed, 
would be greatly to embarrass transactions, by subjecting 
the validity of conveyances to a long antecedent condition 
of parties, where actual fraud was not intended. s. F. v. 
[To be continued. ] 





ART. IIL—LIEBER’S POLITICAL ETHICS. 


Manual of Political Ethics, designed chiefly for the Use of 
Colleges and Students at Law. Partl. By Francis Lir- 
BER. Boston: Charles C. Little and James Brown, 1838. 


In our last April number, we took occasion to remark, that 
we knew of no single work, on moral or political philosophy, 
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upon which we would advise the American student to rely, 
or which was entirely adapted to aid in forming the mind 
and character of the American lawyer and statesman. The 
publication of the first part of Mr. Lieber’s Political Ethics, 
of which we expressed a general opinion in our last number, 
if it do not entirely supply the desideratum to which we 
have alluded, may at least be considered as furnishing a 
most valuable contribution to our political literature. 

The volume before us, intended as the first part of the 
work, is divided into two books, in the first of which the 
author briefly considers the subjects of ethics in general and 
of political ethics in particular, and, in the second, examines 
at more length the important and difficult subject of the 
state. 

In the first book, the author’s principal purpose is, to pre- 
sent a distinct but general view of the nature of the sub- 
jects, of which he proposes to treat under the name of 
political ethics. The science of ethics is general; but, in 
the application of this science to some of the prominent 
situations or important characteristics of man, it gives rise 
to special branches or systems of ethics. 

It is the object of the science of natural law, to inquire 
into the rights of man, as derived from his nature, both 
physical and moral; and the only axiom, which is necessary 
as a basis for this science, is this: “I exist as a human 
being, therefore, | have a right to exist as a human being.” 
When the science of natural law has ascertained and estab- 
lished that which is right frou: the nature of man, it is the 
subject of another science to ascertain the best means of 
securing it, both according to the result and conclusions of 
experience, and the demands of existing circumstances. This 
science Mr. Lieber denominates politics proper. 

The means of securing man in the enjoyment of those 
rights, which are the subject of natural law, being ascertained 
by political science, the practical application of those means 
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constitutes the object of political ethics. This branch of 
moral science is thus described by the author: 


‘“* Wherever the application of a principle or rule is required, 
whenever an abstract principle passes over into practical life, con- 
scientious action is required, or it will fail to obtain its object. No 
prescription or form of words, no law or institution, can serve as a 
substitute for this essential element of human action. It is there- 
fore necessary to ascertain by what moral principles we ought to 
be guided in certain specific political cases, and what it is that 
experience points out as the wisest course for a conscientious citi- 
zen, under the law and in relations established by the two former 
sciences. And this branch in particular I call political ethics. 

“If, for instance, politics proper establish, that, for certain pur- 
poses and under certain circumstances, it is necessary that the 
votes of the members of a state ought to be taken, but that the 
law ought to leave it to the option of each citizen whether he will 
vote or not; it belongs to the province of political ethics, to ascer- 
tain whether every citizen is morally bound to vote under all cir- 
cumstances, and if not, to point out the cases when he ought to 
vote, not according to the law, but in conformity with his moral 
obligations as a good citizen; when he need not, and finally, when 
he ought not to vote. 

*‘If the former branch establish that general rules of action or 
laws must be established wherever a society exists, and that these 
laws ought, of course, to be obeyed, for, without it, they would 
not be general rules ; and if, at the same time, that branch has to 
define the subjects on which society may or ought to legislate, and 
those on which no general rule ought to be given; it belongs to 
the department of the branch with which we shall occupy our- 
selves, to ascertain the cases when or laws which we may disobey 
and those we are morally bound to disobey. If we find that in 
free countries an opposition to the administration is not only ad- 
visable, but highly desirable, political ethics must show how far a 
conscientious citizen may go in his opposition.” 


The science of political ethics is somewhat more fully 
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exhibited in the point of view presented by the following 
extract : 


‘“* If we wish to assign the proper rank to what I mean by politi- 
cal ethics, among all the sciences, whose subject is man, it would 
be this: man can be considered as he is, or ought to be, and as 
he has been ; again, individually or socially ; again, physically, 
morally, or intellectually. Individually, physically as he is, man 
forms the subject of anatomy, comparative anatomy, physiology, 
&c., or medicine. Socially, physically and as he is, by political 
economy. Individually, morally, as he is, and ought to be, by 
ethics, the science of education, &c. Individually, intellectually 
as he is, by philosophy of the mind, or, according to English 
terminology, by metaphysics. Socially, according to the relations 
of right, as it ought to be, by natural law, politics proper, &c. ; as 
it is, by diplomacy, positive law, &c. Socially and morally, by 
political ethics. Socially and intellectually, by the science of 
national education, or, in general, national civilisation. The two 
relations of time as it is, and as it has been, together with the ethic 
relation, as it ought to be, give, applied to law for instance, the 
positive or existing law, history of law ; and natural law and the- 
oretic politics. 

* All right, as we have seen, starts from the moral character of 
man, and ethics, again, applied to man’s political relations, have 
to shed light upon the many relations within the confines of the 
law, upon those actions, which the law leaves wisely to the judg- 
ment of the citizen, and which yet are of great importance to the 
whole well-being of the commonwealth. I repeat, it is this branch 
of applied ethics, which I call political ethics.” 


The fifth chapter of the first book is occupied with a dis- 
cussion of the questions, whether the science of political 
ethics is sufficiently important to be treated separately, and 
whether politics is a subject to which ethics can be applied. 
As to the first, man cannot exist without the institution 
called the state, because he is essentially a social being. But 
‘‘a man may be a dutiful son, a loving brother, a kind hus- 
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band, a judicious father, a faithful friend, a charitable neigh- 
bor, industrious in his calling, a sincere well wisher to his 
species, and still he may omit a strict performance of his 
duties as a citizen. He may even boast of his political 
apathy. So that it appears necessary we should know all 
our civil obligations.” It is clear, therefore, and this point 
is stated forcibly and eloquently by our author, that it is of 
the highest importance, that every citizen should know, and 
be fully impressed with the necessity of performing his 
duties as a citizen. 

In regard to the second question above stated, whether 
politics are susceptible of being treated in an ethic point of 
view, Mr. Lieber answers, that the state is an institution for 
a distinct moral end, and, in the attainment of this end, 
every action of government is the legitimate object of moral 
science. The political conduct of the citizens, therefore, is 
distinctly susceptible of the moral character, and, of course, 
of being treated as a branch of ethics. This chapter is thus 
concluded : 


“Tt is one of the chief objects of this work, to show how the 
principles of ethics are applicable to politics. If there is, at pres- 
ent, in some countries so great a confusion of ethico-political ideas, 
that the observer would well nigh lose his hope, let us not forget 
that nations may rise from a state of political torpor or immorality, 
and assume a station worthier of the nature of man. Who would 
deny that England, of to-day, stands, as to politics and public 
political opinion, far above the times of Charles II, and the political 
corruption under James Il? Who would deny, that France has 
politically improved, if we compare her as she is, with the times 
of the Regent, and of Louis XV? Who can deny that the probity 
of the papal church government has vastly improved since the 
times of the reformation, if we compare it to what it was under 
the popes of the fifteenth century ? 


“ What minister of state would now dare to take a pension from 
a foreign monarch, or what judge a present or bribe? Yet nothing 
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was more common, perhaps, all over Europe in the seventeenth 
century. 

** Mach, however, seems yet in an unsettled state. Very doubt- 
ful, and, at times, decidedly immoral principles are publicly, some- 
times unwittingly, proclaimed. Our task is to proceed in this 
branch, as mankind proceeded with regard to ethics in general. 
Let us gather what is acknowledged as stable, let us ascertain why 
it is so, and on these principles rest our further conclusions.” 


In the last chapter of the first book, Mr. Lieber considers 
the question, whether religion or common sense dispenses 
with ethics in politics ; and he establishes the principle, that 
they neither dispense with a proper knowledge of those sci- 
ences, nor with constant exertion and industry. 

The second book, which makes the greater part of the 
volume, is devoted to the subject of the state, and is intended 
as an introduction to the science of political ethics, proper, 
which will make the subject of the second part of the work. 
The following are the reasons given by our author for pre- 
senting us with his own views in reference to political 


science, previous to entering upon the special topics of his 
work : 


“If we are desirous of doing our duty, we must know it, and 
we cannot know it, without an accurate appreciation of the rela- 
tions which may call for its exercise. In political ethics, there- 
fore, it will be necessary, before all. to have a distinct idea of what 
the state essentially is. I have given my views of this greatest 
institution in the next book. I shall be obliged to treat in it many 
problems properly belonging to natural law, but the reader will 
find that this apparent deviation from the subject strictly before us 
was necessary. We cannot thoroughly discuss and investigate the 
duties of the citizen, for instance, when in the opposition, his obli- 
gation as to unwise, unjust or depraving laws, his rightful conduct 
as executive officer, in a word, all his ethic relations growing out 
of the state, without first inquiring into the essence of this institu- 
tion ; and as | cannot, without many reservations, subscribe to any 
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extant political theory, 1 shall be obliged to give my own views, 
before I proceed to treat of political ethics proper.” 


Our limits will not admit of an extended and full analysis 
of the contents of the second book of Mr. Lieber’s work ;— 
much less of an examination of all the doctrines, which it 
contains, connected with and incident to the author’s theory 
of the state. We shall therefore do little more than present 
our readers with this theory in the author’s own language. 
We commend it to the serious and candid consideration of 
all political inquirers. If we are not greatly mistaken, it is 
a new and original view; and, besides the merit of original- 
ity, possesses also the higher merit of truth. 


** The state is a society. What isa society? A society is a 
number of individuals, between all of whom exists the same rela- 
tion—the same, as to its principle, however modified it may be in 
other respects, or it is a number of individuals who have the same 
interest, and strive unitedly for it. The individuals or members 
of a society exercise, therefore, a more or less intense influence 
upon one another. The catholic church is a society ; between all 
members, the cardinal and lowest layman, exists the relation of 
religion and the same religious discipline. These fundamental rela- 
tions constitute the peculiar character of the society, and are called 
its ties. Societies may be temporary unions with stated objects, or 
they may rest on relations not entirely, or not at all controllable 
by the members—on given relations, with general objects chiefly 
to be learned from the fundamental relations themselves between 
the members. By way of greater distinction, 1 would call the 
former associations, companies, the latter, by way of excellence, 
societies. Insurance companies, charitable societies, academies 
of science, are associations ; nations, states, communities, are 
societies.” 


This passage is followed by an enumeration of the different 
relations, in which man may be placed, and a specification 
of the chief relations, which exist between man and man. 
One of these is ‘‘ the relation of right. 'The society founded 
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upon this relation is the state.” Mr. Lieber then proceeds 
to consider the question, “ what is right,” and, at the same 
time, further developes his idea of the state, in the follow- 
ing paragraphs : 

** Man, it has been shown, is a moral individual, yet bound to 
live in society. He is a being with free agency—freedom of ac- 
tion, but as all his fellow-men with whom he lives in contact, are 
equally beings with free agency, each making the same claim of 
freedom of action, there results from it the necessity, founded 
in reason, i. e. the law, that the use of freedom by one rational 
being must not contradict or counteract the use of liberty by 
another rational being. The relation which thus exists between 
these rational beings, this demand of what is just made by each 
upon each, is the relation of right, and the society founded upon 
this basis, which exists because right (jus) in its primordial sense 
exists and ought to exist between men, which has to uphold and 
insist upon it, which has to enforce it, since every man has a right 
to be a man, that is, a free-acting or rational being, because he is 
a man—this society is the state. 

** Right is that which I claim as just, because necessary to me 
as man, and granted by me to others ; it is the condition of men’s 
union, that by which man’s individuality or personality on the one 
hand, and sociality on the other can coexist. This is the most 
comprehensive meaning of the word, and applies to what I have 
called the society of comity as well as to the state. We say, as 
to social intercourse, every man has a right to call on another. 
What, then, are the rights, in particular, on which the state is 
built? Are the relations of social intercourse unimportant ? Far 
from it; in many cases they are of utmost importance to the whole 
well-being of man ; and even outweigh the relations of which the 
state takes notice by positive law. A negro may, according to 
the constitution of some of the United States, vote, and is not le- 
gally prevented from obtaining any the highest office, or from be- 
coming among other things teacher in a university ; he has the 
political right or the right guaranteed by the state. Yet there is 
for the present no earthly chance for a colored man to become 
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mayor of Boston, because the society of comity denies him the 
right ; the white race feel repugnance at close association with 
him ; the difference of race has established in a degree a differ- 
ence of sympathy. Should then not the state enforce this right of 
the negro? Enforce what? Oblige whites to invite the African ? 
Would not the whites complain of interference with their right of 
being perfectly independent at home ? And here we have arrived 
at the proper distinction. 

‘‘ The state is founded on those rights, which are essential to all 
members, and which can be enforced. Political enfranchisement 
was for a long time not as important to the Jews in Europe as 
social enfranchisement ; in fact, they justly considered the former 
but as the stepping-stone to the latter; still the latter could be 
made no state relation, it could not be legislated upon. Frequently 
it will happen, that social rights finally become acknowledged by 
the state ; so will rights originally belonging to catallactic society. 
We call rights, by way of excellence, those rights on which the 
state is founded, or enforcible rights. 

‘** The state then is that society which has to protect the free 
action of every one, as its first basis, and as all the other enumer- 
ated relations imply action (for with the exception of the relation 
of consanguinity, all manifest themselves in some way or other by 
action) each of these relations becomes likewise a relation of 
right, either claiming to be enforced or to be protected against 
infringement. If a father amuses his children with soap bubbles 
it is an action of a very private character indeed ; yet the moment 
that another would wilfully interfere, the state is bound to protect 
the father. A cat is generally speaking a subject of no public in- 
terest, but actions have been brought and sustained against the’ 
wilful destroyers of a favorite cat. The exchange of my labor or 
superfluity for other commodities must be protected. My fancies, 
my very follies, if they do not interfere with the rights of others 
must be protected. However droll a will may be, if not immoral, 
it must be protected. In this sense the state is the society of soci- 
eties. The state does not beg, invite, request, implore—the state 
demands, it speaks through laws, laws which command, that is, 
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which must be obeyed. If it were to ask something for the sake 
of love, or good will, of one, it would neglect the other, whose 
right may have been transgressed, or whose right may be involved 
in the execution of the law.” 


This section is followed by a learned and instructive note 
on the etymology of the word right, which we shall take 
the liberty to transfer to our pages. Our readers will find 
it well worthy of their attention, in a legal as well as a 
philological point of view. 

‘** Let us trace out the etymology of so mighty a word as that 
of Right—of weighty import wherever man meets with man, and 
the principle of which has lived in every human breast, however 
successive ages, various tribes and individuals, may have differed 
and will for ever differ upon its application. We find the root of 
the word Right in all Teutonic languages and the idioms related 
to them. It may be observed, for those unaccustomed to etymo- 
logical inquiries, that gh, ch, g, c, k, and other gutterals, are con- 
stantly changed for one another. Right is, in German, recht, both 
as noun substantive and adjective, and every where is the idea of 
straight, which word itself is the word right with the intensive S 
connected with it. It cannot be denied, that, as naturally and 
unfailingly as the ideas of light and truth are closely associated 
in our mind, so are right or just and straight, straight-forward. 
We find the evidence in the word upright and righteous. The 
French droit, straight and right, the Italian diritto, likewise for 
both, as the Spanish derecho, are all derived from the Latin rectus 
(directus) from regere, connected, as far the greater number of 
Latin words are related to the Teutonic, with rihtan, Swedish 
rykta, to right, i. e. to judge, which is likewise the original mean- 
ing of the Latin regere, to judge, that is, to make right, to make 
conformable to a rule, regula. The German for judging is rich- 
ten. The Latin corrigere, which is but an amplification of regere 
in its original signification of rectifying by rules, and the German 
richtig, correct, deserve likewise our attention respecting the asso- 
ciation of straight-ness and cor-rectness.—The Sanscrit for regere 
is raksch, Bopp. Gloss. p. 145; riju straight, stretched, which is 
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our right, connected with the Teutonic recken, to stretch. In the 
Latin regere, rex, therefore, is the idea of righting, i.e. of dealing 
out justice, the original one, and is it not the essential one too? 
What else does the coincidence of our noun rule and our verb 
to rule point at. 

“* The Latin jus has a different, yet likewise significant derivation. 
S changes in all languages easily for R, both in various dialects 
and in the changes of the same word in one and the same dialect, 
as in this case, nominative jus, genitive jur-is. Jur is the root, in 
German ‘schwur, pronounced shwur (oath, juramentum), in Gothic 
svaran or suaran, the pret. of which is suor, Grimm’s German 
Grammar, vol. I. 859, parag. VII ; Anglo-Saxon swerian, English 
swear, German schwéren, which meant originally to speak loud, 
strong, to asseverate, from waran to speak, answer, with the inten- 
sive S. From waran is derived word, Germ. wort, and antworten 
for answering, as the English answer itself, of which the syllable 
an is to be separated, corresponding to the German ent, the Latin 
re in respondere. Word, swear, waran are connected with the 
German wahr (pronounced var) the Latin verus, and gewahr (the 
ge being the common German augmentum), German for guarantee, 
which itself being etymologically the same with warrant (w and 
gu changing continually, as Wales and Galles, William and Guil- 
laume) belongs to thisstock. Jus or jur then is closely connected 
with the ideas of wahr, verus, true, of proving to be true by asse- 
veration, loud or public affirmation, swearing, jur-amentum, and 
with the ideas of guarantee, warranted things, rights warranted. 
But the original connexion is undoubtedly, jus that which is justus, 
which is so nearly connected with the idea of truth. See Adelung, 
ad verb. Recht, and Ramshorn, Latin Synonymics, 2 vols. Leipz. 
1833, in German, ad verba Jus, Regere. 

Mr. Lieber, in accordance with the views expressed as 
above, denominates the state a jural society; for which 
appellation he gives what seem to us to be good and suffi- 
cient reasons. Being ourselves somewhat addicted to the 
coining or use of new words, we are not unwilling to justify 
the practice, upon the authority of so good a scholar and so 
practised a writer as our author. 
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“‘If there is no word which distinctly represents our idea, to 
express which we nevertheless consider of much importance, a new 
one must necessarily be made, or we slavishly subject the mind to 
the language, the object to the means. How else is the idea to 
be expressed ? Should I say that the state is a political society ? 
This is nothing but arguing in a circle, which would be at once 
apparent, had we adopted the Greek for the noun as well as the 
adjective, and were to say, polis is a political society. No doubt 
it is; so is a cat a feline animal, and sugar a saccharine substance. 
I stood in need of a word which bears the same relation to state, 
as society, that the word religious has to church. The church is 
a religious society. We would express nothing by stating that 
the church (ecclesia) is an ecclesiastic society. If the word is 
not in good taste, if it does not strike the ear well, I can only say, 
I could find no better one than this, similar to rural from rus. The 
Greek language has no different words for lex and jus, vouos, as 
the English has but Jaw, while the French have droit and loi, the 
Germans recht and gesez. The word legal, it will at once be 
seen, signifies something entirely different from jural. Jural rela- 
tions exist before and without laws. The very want of words has 
misled many who have written on the subject; as if right were 
made by law; rights, privileges, are, but not right, jus—the 
@quitas communis, equum universale.” 

In the eleventh chapter of his second book, Mr. Lieber 
touches upon the subject of the independence of the judici- 
ary :—a subject, which, we venture to say, is much more 
talked about than understood; and, upon which, a great 
deal of vague and fruitless declamation has been expended 
to little purpose. According to Mr. Lieber, the independence 
of the judiciary requires not only that the judges should 
be free from all executive influence, but that their functions 
should be strictly separated from the legislative and admin- 
istrative functions. He thus describes this independence : 

** By the independence of the judiciary is meant a judiciary, 
that in the administration of justice cannot be influenced or over- 
awed by any one, or any thing, neither by monarch, president, 
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people or populace, but which is strictly dependent upon the law, 
and the spirit which made it, so that no citizen who ought to be 
judged by it, can be rent from it, nor can be judged or punished 
without judgment by the same, nor otherwise be injured in any 
way, by the protection of the laws being withheld from him.” 

In this country, it is undeniable, that the higher courts 
are practically invested with legislative functions, to a very 
important extent; and, we believe, that much of all that 
has been said and written, on the subject of an independent 
judiciary, has been directed to the attack or defence of this 
branch of the judicial functions. Agreeing as we do with 
Mr. Lieber, that the legislative should be entirely sepa- 
rated from the judicial functions, we are willing to go 
with him in support of the principle of an independent 
judiciary. But in regard to that portion of the judicial 
functions, which, with us, is practically legislative,—we 
mean those cases, in which the court not only applies but 
makes the rule of decision ;—we do not hesitate to say, that 
the judges should be responsible for their decisions, pre- 
cisely as the proper legislative authorities are responsible 
for theirs, to the people. Let the judicial and the legislative 
functions be kept distinct, as Mr. Lieber contends they should 
be ; and let the former be placed in the hands of judges as 
independent in the sense above explained as the nature of 
things will admit of; but let the latter, in conformity with 
the spirit and letter of our institutions, be devolved entirely 
upon the only legitimate possessors of legislative power, the 
representatives of the people regularly chosen for that pur- 
pose, and directly responsible to their constituents for the 
exercise of the powers conferred on them. 

Connected, and in some respects identical, with the inde- 
pendence of the judiciary, is the term of office of the judges. 
In some of the states, a certain age is fixed beyond which 
a judge cannot hold his office; in others, the judges are 
appointed or chosen for a given number of years; and, in 
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others, we believe, the term of office is limited in both these 
manners. Mr. Lieber is opposed to these and all other 
modes of limitation. He remarks: 


** We all know that the infirmities of old age, in the natural 
course of things, impair the energies of the mind. There may 
then be good reason why a certain age should be fixed beyond 
which no judge should sit on the bench, though the age of sixty 
years, as it is adopted by the constitution of New York, as the 
maximum—the age when the Spartans considered their citizens 
only matured for their high council, the gerusia, appears certainly 
too limited. A statistical table of all the most eminent judges in 
England and America, with their age, would incontrovertibly 
prove it. From a calculation I have made, though I own, it has 
not been made on a scale so extensive as to be entirely satisfactory 
to myself, I should be inclined to say, that seventy years would 
be a safer maximum age to be allowed to the official age of a 
judge. Still, no maximum age is infinitely better than appoint- 
ments for a brief term, and upon the whole, I believe, that the 
fixing of a minimum age for a judge would be more important than 
that of amaximum. Bold action belongs to the younger age, from 
twenty-five to forty ; wise counsel and unbiased calmness to the 
riper years. The papal hierarchy, it strikes me, has never had 
occasion to regret the advanced age of most popes, so far as the 
wisdom of their counsel is concerned.” 

We feel inclined, and perhaps a more fit occasion will 
not soon occur, to express our own opinion on this subject, 
in as brief language as possible. Our present limits will not 
admit of a full discussion; and we shall therefore refrain 
from giving the reasons, upon which our opinion is founded. 

The independence of the judiciary, in the sense, in which 
that phrase is commonly employed, is supposed to be de- 
pendent upon three things, namely: 1, the mode of select- 
ing or appointing judges; 2, the tenure by which; and, 3, 
the term for which, they hold their offices. In regard to 
the mode of appointment,—judges may either be appointed 
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by the executive; or they may be chosen by popular elec- 
tion, and, in the latter case, by the people at large, or by 
the legislative assemblies. In reference to the tenure of the 
judicial office, we believe there is no dispute. It is every 
where that of good behavior. The term of the judicial 
office, as we have already remarked, is different in different 
states; and, in some, Massachusetts, for example, it is un- 
limited, or for life. We think, that a combination of these 
seemingly discordant elements would furnish the best secu- 
rity for an administration of justice, which should be at 
once impartial, independent, and effective. The following 
is our plan. ‘The judges should be selected and appointed, 
originally, by the executive; but, at the end of a given 
number of years, say five or seven, their commissions should 
expire, unless renewed at the request of the legislative 
assembly. ‘The tenure of office should be, as it now is, 
that of good behavior; in regard to the term of office, it 
should be limited, as already mentioned, to five or seven 
years, both for the original appointment, and the subsequent 
renewals; and there should also be a maximum age, say 
sixty-five or seventy, at which the competency to official 
functions should cease altogether. 

To conclude, we have perused Mr. Lieber’s work with 
great attention ; and we have derived from it equal pleasure 
and profit. In reference to some of his doctrines, and, in 
particular, his speculations on the origin of many of the 
characteristics of the civilized state, we should incline to 
differ from him. If we were disposed to find fault with the 
work, we should say, that, while it manifests logical reason- 
ing, orderly arrangement, and acute investigation, in the 
individual parts, those parts themselves are not bound 
together and wrought into one another, in that orderly and 
scientific manner, which is desirable in an elementary work, 
intended for students. 'The consequence is that the same 
idea is frequently repeated, and that the different parts fail 
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of producing the effect, which they would do, if the mate- 
rials had been more thoroughly elaborated. By a more 
scientific arrangement, the work might have been com- 
pressed into a smaller compass, greatly to the advantage of 
the author and of the reader. In these days of literary 
activity and competition, the most interesting and important 
subjects are not always certain to receive the attention they 
deserve, unless they are clothed in the most attractive garb, 
and compressed within the smallest possible limits; so as 
to afford a sure guaranty, that the reader shall acquire the 
offered knowledge, in the shortest possible time, and with 
the greatest ease and pleasure to himself; and, in the labors 
of the literary artist, these are considerations, which cannot 
safely be disregarded. The besetting sin of our literary 
men, as well as of all other orders and conditions in this 
country, is haste; an author has scarcely conceived of his 
subject, before he hurries to his bookseller, if he is lucky 
enough to have one, and begins to print; by the time the 
new work is fairly announced, he has another in progress; 
and the result, in general, is, that both the author and his 
readers suffer a disappointment, the one of profit and the 
others of gratification, which a little more patience and 
labor, on the part of the former, would probably have 
avoided. 

We do not intend the last remarks to apply to Mr. Lie- 
ber or his book. He is a good thinker and a practised 
writer; and whatever comes from his pen cannot fail of 
being duly appreciated. If we have expressed an opinion, 
that the Political Ethics might have been elaborated into a 
more artistical and finished work, than it now is, we can 
also add with equal sincerity, that its diffuseness and de- 
fective arrangement ought not to derogate, in the slightest 
degree, from the substantial merits of deep and original 
thought, sound reasoning, copious illustration, and a vigor- 
ous, manly, and oftentimes eloquent style. % ac 
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ART. IV.—CIVIL AND CRIMINAL LAWS OF MODERN STATES. 


Collection des Lois civiles et criminelles des Etats modernes, 
publiée sous la direction de M. Victor Foucurr, avocat- 
general du Roi, prés la Cour Royale de Rennes. Rennes 
et Paris. 


In order to make our readers acquainted with this most 
interesting and valuable collection, we shall avail ourselves 
of the report made thereon to the academy of moral and 
political sciences, at Paris, by the baron Dupin, the vice 
president of the academy, and the well known president of 
the French chamber of deputies. ‘This report relates more 
particularly to that portion of the collection, which is devoted 
to the codes of penal law. We shall subjoin some remarks 
of our own, in reference to the other codes published by Mr. 
Foucher. ‘The editor and principal translator of the collec- 
tion isan eminent French jurist and author, who holds the 
responsible and honorable office of advocate-general, in the 
royal court of Rennes. We are indebted to him for the 
valuable article, in our last October number, on private 
international law. In Dupin’s report, the advantages of 
such a collection of modern law, in the study of what may 
be called the science of comparative law, are chiefly though 
not exclusively dwelt upon. ‘There are other advantages, 
however, of a more practical nature, resulting from the abso- 
lute necessity of knowing the laws of foreign states, as so 
many positive and living institutions, operating directly 
upon the rights and obligations of the citizen in the daily 
business of life. very public literary institution in the 
country, and, at all events, every law library, should pos- 
sess a copy of Mr. Foucher’s collection. We proceed now 
to give a translation of Dupin’s report. 
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At the point, to which human society, under the different 
forms of government, by which it is controlled, has now 
attained ; in the midst of the common movement, which is 
bringing nations towards one another, and leading them to 
study and to profit mutually by their divers experience ; 
the science of law cannot remain isolated within the borders 
of each particular state. We may say, that, from hence- 
forward, the study of comparative law is called to form an 
essential and most important element of the science. 

This study enlarges and elevates the idea of law ; it raises 
it from the narrow sphere of private and local right, and 
teaches it to generalize; whilst, in the details, it points out 
deficiencies and defects, and prepares reforms. 

Finally, regarded in a practical point of view, and in 
reference to the multiplied relations, which commerce, tra- 
vel, and mutual exchanges establish among the inhabitants 
of different countries, this study is every day becoming more 
necessary, to regulate the agreements and interests which 
result from this contact. 

The publication of u collection of the civil and criminal 
laws of modern states, translated into French, the language 
of diplomacy and the purest as well as the most diffused 
of all languages, is, consequently, an enterprise, which is of 
equal utility to the progress of science and the interests of 
daily life. 

Such a collection, when completed, will bring to the 
genius of the historian and of the student of general juris- 
prudence the elements of study and of comparison; and 
will furnish the advocate, who may be charged with the 
defence of positive interests, arising out of international 
relations, with the laws upon which his client’s rights de- 
pend. In short, there can be no controversy, in regard to 
the merit of these documents; for they have nothing to do 
with theories,—with individual systems; they are laws,— 
monuments acquired to history, as well as to the science of 
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law. Such a publication, therefore, is truly worthy of the 
encouragement of the academy of moral and political sci- 
ences. It has been conceived, and the execution of it hap- 
pily commenced, by Mr. Victor Foucher, advocate-general 
at Rennes. 

In order, however, that a work of this description should 
take a really scientific rank; and that it should become an 
instrument of instruction and not of error; it must not be 
simply a work of translation; the author must not only 
acquaint himself with the ordinary language of the different 
states, whose laws it is proposed to transmit to us, but 
especially with their judicial language, the theory of their 
public organization and of their governmental form, and, in 
short, with a knowledge of the legal systems to be trans- 
lated; or, at least, in distributing the labor among several 
persons, as he must necessarily do, he must always take 
care, that these conditions shall be fulfilled. 

These considerations have been perfectly comprehended 
by Mr. Victor Foucher, if a judgment may be formed from 
the numbers of the collection, which have already ap- 
peared. 

Six numbers have been published. The first contains 
the general penal code of the empire of Austria; the second, 
the criminal code of the empire of Brazil; the ¢hird, the 
civil code of Austria; the fourth, the penal laws and the 
laws of criminal instruction of the kingdom of the two 
Sicilies ; the fifth, the code of civil procedure and the judi- 
ciary laws of the canton of Geneva; and, the sizth, the 
codes of commerce and of commercial procedure of the king- 
dom of Spain. 

The translation of the first, second, fourth and sixth 
numbers, is the work of Mr. Foucher; the third, which is 
composed of the civil code of Austria, was translated by 
Mr. de Clerq, advocate, attached to the ministry of foreign 
affairs, and already known by his translation of the German 
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texts of the excellent collection of maritime laws, published 
by Pardessus. 

These legal systems all belong to our own age. The 
criminal code of Austria dates from 1803; it is anterior to 
our own penal code; in 1815, it was extended also to the 
Lombard-Venetian kingdom. ‘The civil code of the same 
empire was promulgated in 1811. The criminal codes of 
the two Sicilies were promulgated in 1819, as an integral 
part of the general code of that kingdom. ‘The law of pro- 
cedure of Geneva dates from the same epoch. The com- 
mercial code and the code of commercial procedure of Spain 
were sanctioned in 1829 and 1830. And, lastly, the crimi- 
nal code of Brazil, the most recent of the six, belongs to the 
year 1831. 

The product of our own epoch, and of its civilization upon 
different points of the globe ;—the formulated expression of 
the civil and political state of the nations by whom they 
have been made ;—these systems of law, together with those 
which remain to be published, are so many precious mate- 
rials for writing a great history, which it would be truly 
worthy of the mission of the academy to undertake ;—that 
of the progress of moral and political science since the year 
1789. 

In the numbers which have thus far appeared, Mr. 
Foucher has given a large part to penal law, and he has 
done this designedly. Being informed by his experience as 
a magistrate, and by his own labors, of the lamentable 
deficiency, which, upon this point, exists in the common 
study of law in France, he had it in view, he says, to call 
the public attention to this deficiency, and to furnish the 
materials necessary for a branch of instruction, the necessity 
of which had for a long time been pointed out. The aca- 
demy will not have seen without interest the recent creation 
of this new branch of instruction, in the chair of compara- 
tive penal law, instituted in the law faculty of Paris. It 
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now depends upon the professor (Mr. Ortolan) to respond 
to the high mission which has been confided to him, and to 
the hopes reposed in him by science. 

The selection of the three systems of penal law, published 
by Mr. Foucher, appears to have had also another end; 
that of presenting immediately three different and quite 
distinct types. 

On the one hand, therefore, we have Austria, with her 
monarchy almost absolute; on the other, Brazil, with her 
monarchy almost republican, and her emperor “ by the 
grace of God, and by the unanimous acclamation of the 
people,” to make use of the expressions of the code itself; 
and, as an intermediate point, the kingdom of the two 
Sicilies, where the French domination has left the impres- 
sion of a system of administration, of judicial organization 
and of legislation, but, above all, of an acquired experience 
and habits, which the sovereign has found himself unable 
to attempt to destroy, but only to bring into harmony with 
the new principle of his reinstated power. 

These three differences, in point of political situation, 
have stamped themselves upon the penal law. Some ob- 
servations, which I ask permission of the academy to sub- 
mit to it, in reference to the general character and the most 
remarkable peculiarities of these three codes, will confirm 
this remark. 

The general penal code of Austria is divided into two 
parts, the first of which is devoted to offences (delits), and 
the second to grave infractions of police. 

Each part contains in a first section the definitions of 
infractions and of penalties, and, in a second, the form of 
procedure; so that in some sort, the code of criminal in- 
struction is made to follow the penal code, for each of the 
two parts separately. 

If we examine each of the grand divisions of offences, in 
order to discover the social idea, which presided in the 
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generation of the law, and, for that purpose, turn our atten- 
tion in the first place to those offences, which relate to pub- 
lic affairs, to the political order, we shall discover in every 
part of these penal dispositions the nature of the government 
for which they have been made. 

The definitions contained in this code are vague; they 
leave to the judge a most fearful discretion, and form a net, 
into which the accused may be cast by an accidental word 
or a doubtful act. 

What, for example, can be more elastic, than the follow- 
ing definition of high treason, contained in art. 52: ‘‘ The 
crime of high treason is committed, 1, by one who attacks 
the personal security of the supreme head of the state; 2, 
by one who undertakes any thing tending to make a violent 
revolution in the constitution of the state, or to draw upon 
the state danger from without, or to augment such danger ; 
whether the act is committed in public or in secret,—by 
persons separated or united together,—in consequence of a 
conspiracy,—by persuasion or of their own proper motion,— 
by force of arms or without employing them,—by the com- 
munication of secrets leading to this end, or by plots tending 
to revolt ; by excitation, raising of men, informing, assist- 
ance, or by any other act committed with such intention.” 

The other articles, in the same order of ideas, are equally 
indefinite; the facts characteristic of offences are not stated 
with precision; the punishments are harsh; and we see a 
simple non-revelation, that is to say, a silence, a pure omis- 
sion, which public opinion in France does not admit the 
punishment of at all, punished in Austria by imprisonment 
for life, unless it appear by circumstances, that the omission 
of denunciation has not been attended by any injurious con- 
sequence (art. 55). 

If, in regard to offences, which affect the political order, 
the texts of the Austrian penal code are few in number, but 
broad, indefinite, and capable of embracing, in their gene- 
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rality, every action and every means whatever ; the contrary 
system appears, carried to a remarkable excess, in regard 
to offences of another kind. Here, every thing is provided 
for with the greatest minuteness, characterized, divided, and 
subdivided. ‘The legislator, himself tracing the path to be 
pursued by the judge, frequently descends into details, 
which are little worthy of his high mission. 

It is in the second part of the code, especially, that this 
tendency to regulate every thing, to make every thing an 
offence, appears most clearly. Even the care which a phy- 
sician owes to his patient (art. 113), and the assistance 
which a mother ought to afford to her daughter (art. 114), 
are elevated into obligations, the neglect of which constitutes 
a grave infraction of police. 

The powerful instinct of self-preservation is itself trans- 
formed into a social duty; and, like a mother or school- 
master, who chastises a child, for exposing itself to danger ; 
the Austrian penal law punishes him, who, in winter, skates 
out of the places indicated for that purpose, or ventures 
himself upon ice, which has been declared dangerous by the 
proper authorities (art. 93). 

Morals in Austria are summed up in a penal aphorism ; 
and if this severity were not in fact tempered by character 
and habit, with a certain mildness in regard to private af- 
fairs, the most inoffensive man, on reading this part of the 
Austrian law, might be frightened for his own safety, and 
inquire whether it were possible, in this country, to take a 
single step, to do the least act, or to say a word, without 
exposing one’s self immediately to the judicial power and 
punishment as an offender. 

In the matter of procedure, the defects of this system of 
criminal law are much greater still. Not only is the institu- 
tion of the jury excluded, but the entire knowledge to be 
given to the accused of the charges and of the evidence 
exhibited against him, the absolute necessity of confronting 
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him with the witnesses, the publicity of the proceedings, the 
contradictory and free defence, the irrevocability of the thing 
judged, especially in case of absolution, these elementary 
and sacred principles, which are indispensable in criminal 
procedure, find no place in the Austrian penal code. The 
instruction is secret; the accused is denied all knowledge of 
the grounds and evidence of the accusations against him; 
he is not allowed a contradictory discussion before his 
judges ; the sentence is formed and rendered in his absence ; 
it is communicated to him for the execution ; and judgments 
of absolution may, in certain cases, be revised, even after 
they have become definitive. 

It must be added, too, that the rod is a mode of instruction 
frequently employed in this procedure ; does the accused re- 
fuse to answer ? the rod (art. 363) ; is he suspected of feign- 
ing madness ? the rod (art. 364) ; does he answer insolently ? 
the rod (art. 365). 

Such is the ordinary procedure. Is there need to inquire, 
whether any means or palliatives have been imagined, to 
conceal this violation of the elementary rights of defence and 
of human uature? Need we speak of these provotal juris- 
dictions, at the service of political exigencies, which come 
and establish themselves, by the sound of drum or trumpet, 
in the midst of the locality which is to be punished; which 
must institute proceedings, judge, and execute, within twen- 
ty-four hours from the arrest; which can accord to the con- 
demned only two hours, and three at the most, if he makes 
instant demand therefor, to prepare himself for punishment ; 
and which cannot pronounce any other punishment than 
death, unless, as the law itself declares, a sufficient degree 
of fear has already been inspired by the death of one or 
two of the chiefs; (Art. 500 to 513, of the first part). 

Without doubt, regarded in some of its details, under the 
relation of method, in several of its divisions, its definitions, 
and even in some of its penalties, the Austrian penal code 
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is far from deserving exclusive censures. But it is of it as 
a whole, in its fundamental principle and in the consequences 
which flow from it, that the publicist and the criminalist, 
friendly to progress, must pass judgment upon this code. 

The criminal code of Brazil, promulgated about the end 
of the year 1830, appeared almost on the eve of the revo- 
lution, which changed the head of the empire, and placed a 
young son on the throne, in the place of his father. 'The 
sanction of this code was in some sort the last imperial act 
of Don Pedro. The code is nothing more than a penal law; 
it treats neither of judicial organization, nor of criminal pro- 
cedure. It is not here, as in the Austrian empire, the work 
of an absolute monarchical power, but the legislation of a 
constitutional country, decreed by a general assembly, in the 
name of the country. 

The philosophical theories concerning penality, long dis- 
cussed in Europe, and recently attempted to be applied in 
some of the American states, appear in the Brazilian penal 
code. Still, by the side of some incontestable improvements, 
we may see there also traces of that inexperience of public 
powers and of constitutional life, which the political events 
of this rising empire reveal. 

The punishments inflicted by this code are, in general, of 
an extreme mildness ; and, in some cases, perhaps, this prin- 
ciple might be thought to be carried too far, if the natural 
character of the people did not explain the indulgence of the 
legislator. 

The abolition of the punishment of death is realized in an 
absolute manner, in regard to all political crimes. That 
which the generosity of our revolution of July and the mild- 
ness of our political civilization have in fact produced with 
us since 1830, is, since the same period, found written in the 
law of Brazil. 

This punishment of death, the last of all earthly punish- 
ments, ultima ratio legum, is only inflicted upon the crime 
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of homicide accompanied by circumstances of the most 
aggravated degree (art. 192 and 271); and, in the case of 
an insurrection of slaves, upon the leaders of the insurrec- 
tion (art. 113); for, in order to maintain the unnatural law 
of slavery, it was quite necessary to depart from’ the philo- 
sophical principles, adopted in regard to common crimes. 

A few examples, taken at random, will suffice to give an 
idea of the mildness of the Brazilian penal code. Thus, 
infanticide is only punishable with imprisonment of from 
three to twelve years and a fine, when it is committed by 
persons other than the mother, and by imprisonment with 
labor of from one year to three years, when it is committed 
by the mother, in order to conceal her dishonor (art. 197, 
198) ; bigamy is punishable by fine, and imprisonment with 
labor of from one year to six years (art. 249) ; and the crime 
of counterfeiting, by the same kind of punishment, the mini- 
mum of which may be reduced, according to the nature of 
the case, to two months, and the maximum of which cannot 
exceed eight years (art. 173 to 176). 

Under the political relation, the penalties which guarantee 
to the constitutional bodies, and to the citizens, the full enjoy- 
ment and the free exercise of their political rights and func- 
tions (art. 91 and following, art. 100 and following); the 
protection given to individual liberty, and the broad and 
efficacious institution of the habeas corpus (art. 179 and fol- 
lowing) ; and, finally, the reserving of the responsibility of 
ministers and counsellors of state for the provisions of special 
laws (art. 308), sufficiently inform us, that we are here in a 
country of constitutional and representative government. 

The penal laws and the laws of criminal procedure of the 
two Sicilies are not, like the two codes which we have just 
examined, an original work, but a legacy of the French 
dominion, received, appropriated, and modified by the 
Neapolitan genius. The foundation consists of our penal 


code and our code of instruction, upon which, on the one 
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hand, the restored royalty with its practical ideas of absolu- 
tism and theocracy, and, on the other, the Neapolitan science 
with its theoretical studies of morals and penality, have each 
exercised an influence. Such is the double character, pre- 
sented by these laws considered as a whole. 

Thus, published in 1819, they preceded, in many points, 
the improvements, for which we are indebted in France to 
the law of April 28, 1832. ‘Twelve years before our reform 
was effected, they had suppressed the iron collar, exposition, 
branding, and cutting off the hand, from the catalogue of 
punishments (art. 3, penal laws). 

Civil death, the wretched legacy of the punishments and 
subtle fictions of another age, has been effaced from both 
the civil and criminal laws, and its place supplied by provi- 
sions, which, though analogous, do not present the same 
inconveniences (art. 6, penal laws). 

Finally, the first article of the penal code announces, as 
if by way of epigraph, and in the form of an axiom, the 
principle, that “‘no punishment is infamous,’’—a principle, 
which we have not yet had the boldness to insert in our 
laws, and which nevertheless is founded in reason; for in- 
famy results from crime; it is public opinion which inflicts 
it; it is not in the power of the legislator. The Roman law 
asserts the same principle, when it says: Factum lex notat, 
non sententia. Ictus fustium infamiam non important, sed 
causa propter quam dantur. 

If the Neapolitan codifier has taken away from the pun- 
ishment of death all corporeal pain and mutilation, which 
might be joined as accessory to that punishment, he has 
nevertheless thought himself able to introduce varieties into 
the mode of its infliction, by the material means of executing 
it, as by beheading, hanging on a gibbet, or shooting (art. 4), 
and by the attendant circumstances, with which this exe- 
cution may be surrounded, for the purpose of making it a 
public example. 
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“'The law,” says article 6, “ indicates the cases in which 
the punishment of death ought to be executed in a special 
manner, by way of public example.” 

The degrees of public example are the following : 

1. The execution of the punishment in or near the place 
where the offence was committed. 

2. 'The conveyance of the criminal to the place of exe- 
cution, barefooted, clothed in yellow, and with an inscription 
on his breast, indicating his offence in capital letters. 

3. The conveyance of the criminal to the place of execu- 
tion, barefooted, clothed in black, and his face covered with 
a black veil. 

4, The conveyance of the criminal to the place of execu- 
tion, barefooted, clothed in black, his face covered with a 
black veil, and drawn upon a plank with small wheels, with 
an inscription on his breast, bearing in capital letters the 
words : impious man. 

This last degree of public example carries back our atten- 
tion to the kind of crimes, to which it is applicable, those 
upon which the Neapolitan law first inflicts punishment, 
and by which it commences its list of repression, namely : 
crimes against the respect due to religion (book 2, title 1), 
to which the secular arm extends itself and punishes for the 
venging of divine things; and, in which profanation and 
blasphemy are materialized and subjected to terrestrial pun- 
ishments. If the ameliorations, which we have enumerated 
above, have preceded our reform of 1832, this title against 
religious crimes, in the Neapolitan code, has also preceded 
the law of sacrilege, which the restoration imposed upon us 
some years afterwards. 

The laws of the two Sicilies concerning criminal proce- 
dure present the same character with the penal laws. Thus, 
by the side of evident ameliorations in the details, for ex- 
ample, in reference to the divers sorts of mandates (art. 
114, 115), to their reformation by the tribunals (art. 110), 
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to liberty on bail, (art. 132), all of which are provisions, 
extending the guarantees due to individual liberty, we find 
the right of the defence continually threatened by art. 561, 
which invests the high courts with the power to admonish 
and even to suspend those advocates and attorneys, who, 
says the law, make use of circumlocutions, dilatory means, 
quibbles, in the cases with which they are charged; and 
the suppression of the jury, a judicial guaranty, which in 
itself alone includes the germ of all those which are due to 
the accused. The means by which the Neapolitan law, 
while it rejects the jury, attempts to alter, as little as pos- 
sible, a procedure established for that institution, and to 
preserve the forms, the questions and the answers of fact, 
which belong to it, even in the bosom of the criminal court, 
are an interesting subject of examination. 

A study of the three systems of penal law, of which we 
have spoken, in connection with each other, may furnish 
elements and points of comparison, useful for the decision 
of many questions, which are still discussed in the science 
of penality; for example, in reference to the theory of 
attempt, which each of these systems, though with divers 
shades of difference, punishes with less punishments than 
the crime consummated ; in reference to complicity, in which 
these systems also establish different degrees, instead of the 
uniform and inflexible rule of our code; and, lastly, in refer- 
ence to the theory of pecuniary fine (amendes) and the in- 
vestigation of a system, which shall introduce equality into 
this punishment, by proportioning it to the fortune and the 
means of the condemned. 

We may remark also in this code the efforts which every 
penal system is obliged to make, which rejects the institution 
of the jury, in order to supply the deficiency; and the ne- 
cessity which then arises for strict rules in regard to the 
divers degrees of culpability,—of defining with the most 
minute precision the attenuating or aggravating circum- 














1839.] Civil and Criminal Laws of Modern States. 69 


stances,—of drawing up a long catalogue for the direction 
of the judge, which, however long it may be, will frequently 
be found insufficient ; and of almost recurring to the doctrine 
of legal proofs, to supply the place of the internal conviction 
and consciousness of the jury. 

These general views will suffice to make us understand 
the great advantage, which may be derived from the study 
and comparison of different systems of law, and the utility 
of a collection destined to make known to us the texts of 
these systems. But I shall follow them with two observa- 
tions, which I consider essential to prevent the abuse result- 
ing from false or incomplete knowledge, which is always 
more dangerous than ignorance. 

The first is, that if the comparison of foreign systems of 
law may be fruitful and instructive, when they are studied 
as a whole, in their relations with the government, and with 
public manners, nothing is more dangerous, on the other 
hand, than those arguments and inductions of analogy, 
which are frequently attempted to be drawn from isolated 
citations, taken from their native place, and transported, 
without any of the circumstances which render them proper 
in their own country, into the midst of a civilization, a legis- 
lation, and a political organization, to which they are com- 
pletely foreign. 

The second observation, which is only a corollary from 
the preceding, is, that the utility of a collection like that 
which we are now examining, so far as the science of com- 
parative law is concerned, will not really exist, until the 
collection shall have been completed, or, at least, until it 
shall have brought together the principal and original types. 
In fact, it is the same, under this relation, with the science 
of comparative law as with statistics; we shall expose our- 
selves to error, if we hasten to draw conclusions of too gen- 
eral a character, from a system of observation which is as 
yet incomplete. 
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This is an additional reason, that should induce men of 
science to take a large share of interest in the enterprise of 
Mr. Foucher, and to aid him, by their benevolent encourage- 
ments, to persevere, to proceed rapidly towards his conclu- 
sion, and to make his publication, what it ought to be, 
according to his plan, an universal body of modern law. 


We proceed now to give some account of the other codes 
contained in Mr. Foucher’s collection ; and, for this purpose, 
we shall make a free use of the materials, which we find in 
the codes themselves and in the introductory notices prefixed 
to them. We begin with the Austrian civil code. 

About the middle of the eighteenth century, the first at- 
tempts were made in Germany, to supply the place of the 
different sources of private law hitherto in force by com- 
plete codes. 

Prussia led the way, and, between 1749 and 1752, ap- 
peared the project known under the name of the Corpus 
Juris Fridericiani. About the same time (1753), the em- 
press Maria-Theresa organized a legislative commission 
composed of jurisconsults, magistrates, and advocates, to 
whom she gave clear and substantial instructions, deter- 
mining the extent of their authority. 'The commission was 
limited to the compilation of a code of private law, in 
which, whilst the laws already in use were to be preserved, 
the different provincial laws should be brought into har- 
mony, and the common law reduced to a useful form. 

Professor Azzoni was afterwards appointed to compile a 
project of a general code; but his work, (completed in 1767, 
and consisting of eight folio volumes), being entirely founded 
upon the Roman law and its interpreters, did not correspond 
to the wise intentions of the empress. This she made 
known to the legislative commission, in a resolution invit- 
ing them especially to abridge and simplify this work, by 
attaching themselves less to the letter of the Roman law. 
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The celebrated professor Horten was consequently charged 
with a revision of the first work, and it was only in 1786, 
under the reign of Joseph the second, that the first part of the 
civil code, comprising the law of family (persons), appeared, 
revised by Kees. The work of compiling the new system 
continued, and, whilst Haan reduced the penal code, Mar- 
tini finished the project of the civil code. 

When this project was completed, it was in the first place 
provisorily put in force in Galicia, under the reign of the 
emperor Francis the second. At the same time, the obser- 
vations of the universities and the tribunals were collected 
and examined by the legislative commission; and the 
learned Zeiller compiled from all these documents a new 
project, which was submitted to the vote of the members of 
the aulic commission, and promulgated by the emperor, 
after the examination of the council of state, by a resolution 
bearing date July 7, 1810. The decree of publication was 
issued the first of July 1811, but the code was not put in 
force until the first of January, 1812. 

The plan of this code is simple. It commences with a 
short introduction, in which the civil laws in general (art. 
1 to 4), and the rules for the interpretation and application 
of the code (art. 5 to 14) are treated of. 'The code itself is 
divided into three parts. The first treats of the law relative 
topersonas. The second treats of the law relative to things. 
In this part, things and their division are first considered ; 
and, afterwards, in two separate sections, real rights and the 
rights of persons over things. ‘The third part contains those 
provisions, which are common to the rights relative to per- 
sons and to things. 

This code abrogates the common law previously in force, 
the first part of the civil code, published the first of Novem- 
ber, 1786, the civil code given on trial to Galicia, as well 
as all the laws and usages relative to the subjects comprised 
in the new general code. Notwithstanding, however, the 
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generality of the provisions of this code, there are certain 
matters, which still remain subject to special laws. Such 
are the constitutions of the state, the fiscal laws, the feudal 
laws, the laws and privileges of the provincial states, and 
forest matters, which are still governed by the ancient laws 
of the country; the special laws for the army, which in- 
clude private right; the laws relative to the finances and 
to the private rights derived therefrom; the laws concerning 
commercial affairs and exchange; the laws concerning the 
Jews, the code only containing provisions relative to mar- 
riage among persons of that nation (art. 123 to 136). 
Lastly, this code, though declared to be obligatory for all 
the hereditary Austrian states, and introduced in 1815 into 
the Lombard-Venetian kingdom, does not apply to the king- 
dom of Hungary, the national legislation of which has been 
preserved. 

The translation of the civil code of Austria, published in 
Mr. Foucher’s collection, is not the first which has been 
executed. It has been translated into Polish by Stoiovsky, 
and into Bohemian by Negedley; an official edition was 
published, in 1815, in Italian; and it was also translated 
into Latin in 1817. The best commentaries upon it are 
said to be that of Zeiller, published at Vienna, in 1811, in 
four volumes, which has several times been translated into 
Italian ; and that of Mr. Scheidlen, in one volume, published 
at Vienna in 1833. The number of sections in the Austrian 
civil code is 1502. 

The fifth number of Mr. Foucher’s collection contains 
the law of civil procedure and the judiciary laws of the 
canton of Geneva, preceded by an introduction by Mr. 
Taillandier, and sundry reports of Mr. Bellot, the compiler 
of the code of procedure. 

The ancient republic of Geneva was governed by civil 
edicts, which were the work of Germain Colladon, a distin- 
guished advocate of Bruges, who retired to Geneva, at the 
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period of the reformation. In 1798, the republic was united 
to France and was subjected to the French laws. In 1814, 
when Geneva had again become independent, she deter- 
mined to have laws and institutions of her own. The 
French civil code, however, the clearness and simplicity of 
which have been generally appreciated, was maintained in 
vigor, with some modifications. But the code of civil pro- 
cedure was not so happy; and Mr. Taillandier admits that 
it was much less worthy to obtain such a distinction. A 
commission was appointed to compile a new law of proce- 
dure. The principal collaborator and organ of the commis- 
sion was professor Bellot, who honorably accomplished the 
difficult task which had been confided to him. 

The law of procedure was sanctioned in September 1819. 
Though it was founded on the French system, it contained 
improvements which the most celebrated jurisconsults of 
Europe, and particularly of France, were struck with and 
hastened to acknowledge. These improvements are enu- 
merated at some length in the introduction. One of the 
principal is considered to be the suppression of the prelimi- 
nary obligation of conciliation, and the substitution of a 
voluntary system in its place, with the exception of cases 
between husband and wife, and between parents and child- 
ren. Since the year 1814, when Geneva ceased to make a 
part of the French empire, the institution of the jury has 
been abolished. The laws of civil procedure are divided 
into thirty-three titles, which are subdivided into 771 arti- 
cles. Besides the code of procedure, this number contains 
the judiciary laws of police, and sundry other laws relating 
to the courts, and their organization, and to the order of 
advocates. 

It remains to say a word of the Spanish commercial code, 
and code of procedure, in commercial affairs and causes, 
which constitute the sixth number. 

Before the promulgation of this commercial code, which 
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bears date in 1829, almost all the principal commercial 
places of the kingdom of Spain had each of them a particu- 
lar system ; though, since the end of the last century, the 
ordinance of Bilboa, first published in 1737, and frequently 
revised between that time and 1819, had attained to the 
greatest authority. ‘The consequence of this state of things 
was a great confusion, and much uncertainty in regard to 
commercial operations and rights, as well as in regard to 
the formalities necessary for the preservation of the latter ; 
and it was for the purpose of remedying these evils, that, 
in January, 1828, the king named a commission of seven 
members, to prepare a project for a code, which should be 
obligatory throughout the kingdom. 

This commission was composed of Messrs. Fumado, 
Bruno Vallarino, Antonio Soral, Ramon-Lopez Pelegrin, 
Manuel-Maria Cambronero, Cesareo-Maria Suez, and Pedro 
Sainz de Andino. The project presented by these commis- 
sioners was not accepted by the king; but one of the mem- 
bers, Andino, procurer-general in the supreme council of 
the finances, was directed to prepare a new one. This last 
received the royal approbation. It is divided into two dis- 
tinct laws. 

The first, under the name of the Code of Commerce, 
treats in 1219 articles of commercial matters and contracts, 
regarded both in their general and special relations; of fail- 
ures and bankrupts; and of the organization and compe- 
tence of commercial tribunals. 

The second, under the title of the Law of Procedure con- 
cerning affairs and causes of commerce, determines the dif- 
ferent procedures to be followed before the tribunals of com- 
merce, according to the nature and importance of the action 
submitted to them. ‘This law consists of 462 articles. 

Both these works received the royal sanction, without 
undergoing the slightest alteration, and were promulgated, 
the code of commerce, on the 30th of May, 1829, and the 
law of procedure on the 24th of July, 1830. 
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The commercial code of Spain is founded on that of 
France, and is greatly indebted for its excellence to the 
clear and precise doctrines of the great commercial jurist, 
Pardessus, whose works have been freely used by the 
Spanish legislator. We understand that the former pro- 
nounces this code to be the most perfect body of commercial 
law, which has ever been compiled; and, for this reason, 
if for no other, it should attract the attention and receive 
the profound study, of our jurists; at the same time, too, 
it cannot be uninteresting to the enlightened merchant, as 


the law of a people, with whom we have extensive and 
important commercial relations. 


The undertaking of Mr. Foucher is one, in which the 
jurists of every civilized country have an interest; of his 
perfect competency for the task, there can be no doubt; and 
we conclude our notice of his collection, by bespeaking for 


him the encouragement and patronage of the profession, on 
this side of the Atlantic. L. 8. C. 





ART. V.—BIOGRAPHICAL SKETCH OF THOMAS DANFORTH. 


Tuomas Danrorts, though in many respects differing from 
his associate the chief justice Stoughton, was scarcely less 
distinguished by the marks of public and executive confi- 
dence than he. He fills an important place in the early 
history of New England, not only in connection with the 
courts, but with the civil and political affairs of the colony. 

He was born in 1622, in the county of Suffolk, England, 
and came to Massachusetts, with his father, in 1634. His 
father settled in Cambridge, and was a leading and influ- 
ential citizen of that town during the few years that he lived 
after arriving in New England. 
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The subject of this notice was admitted as a freeman in 
1643, and appears to have entered public life in 1657, when 
he was chosen to represent Cambridge in the general court. 
In 1659 he was chosen one of the assistants, to which place 
he was annually elected for twenty successive years. In 
1679 he was chosen deputy governor of the colony, and 
was annually re-elected to that office till the dissolution of 
the old charter in 1686. 

In 1679 Mr. Danforth was appointed by the general court 
of Massachusetts, to the difficult and responsible place of 
president of the province of Maine, over which Massachu- 
setts then claimed to exercise jurisdiction. 

The government of Massachusetts-Bay never seems to 
have lost any thing, from any over-wrought delicacy in 
respect to interfering with the affairs of the neighboring 
provinces. There is not in history a more systematic 
course of policy pursued by one state to aggrandize itself, 
by adroitly taking advantage of the divisions which dis- 
tracted, or the weakness which disarmed its cotemporaries, 
than that which Massachusetts pursued while a colony in 
regard to the surrounding colonies. 'The people of Maine 
came in for their share of this policy. By taking advantage 
of the divisions existing among that people in 1651, Massa- 
chusetts, who set up a claim to the whole province, induced 
the inhabitants to submit to her jurisdiction, and created a 
county embracing the province of Maine, under the name 
of Yorkshire. 

The province then continued a part of Massachusetts- 
Bay till 1665, and during this time was represented by 
delegates in the general court. 

The claim, however, of the proprietor of Maine, under 
the original grant of the province from the crown, had never 
been abandoned, and in 1678 the title of sir Ferdinando 
Gorges, as heir of the original grantee, was confirmed by 
the king in council. 
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Massachusetts was not inclined to abandon her claim, but 
was too politic openly to resist the decision of the crown. 
She therefore contrived to purchase the title of Gorges, and 
thereby became herself the ‘lord proprietor” of the pro- 
vince. Having acquired this authority, she was not slow 
to exercise it, and the following year the governor and 
council of Massachusetts-Bay, as ‘‘ the lawful assigns of sir 
F. Gorges,”’ &c. ‘‘ erected and constituted a court and coun- 
cil,” over the proprietary. Danforth was appointed presi- 
dent, and a general court for the province was held at York 
in 1681. 

Danforth continued at the head of the government of 
Maine, holding courts, and administering its affairs accord- 
ing to the forms prescribed in the patent of Gorges, till the 
arrival of Dudley, as president of Massachusetts, in 1686. 

It is no part of the object of this notice to discuss the 
merits of the administration of Mr. Danforth, as president 
of Maine. He continued during the whole period for which 
he held that office, to act as deputy governor of Massachu- 
setts, and, most of the time, resided in Cambridge with his 
family, who at no time removed to Maine. 'The connection 
of Danforth with the government of Massachusetts em- 
braced a most difficult and trying period. The colony had 
practically grown into a state of independence under her 
charter, and of course regarded with jealousy any encroach- 
ments upon the powers of self government which she had 
so long exercised. It would probably have been somewhat 
difficult to justify many acts of jurisdiction which the gene- 
ral court had exercised, by a strict construction of the letter 
of the charter, and there were not wanting those, both at 
home and in the colony, who were ready te seize upon 
these measures as grounds of impeaching those who admin- 
istered the government. No one, however, was to be com- 
pared with Randolph, for the malignity and perseverance 
with which he pursued the colony, and labored to ouloent 
its charter of government. 
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Great divisions arose among the leading politicians of the 
day, as to the course which should be adopted in relation to 
these attacks upon their colonial privileges. One party 
was for moderate, temporising, measures, whereby they 
hoped to avert the anger of the crown, and save as many 
of their privileges as they could. The other party, at the 
head of which was Danforth, were for adhering to the 
charter as they construed it, at all events, and leaving the 
event with providence. Of this party, were major Gookin 
and Elisha Cooke. The popular sympathies were all upon 
the side of the charter, and Danforth, as among the most 
able and fearless of its defenders, was the idol of the people. 

The storm, however, which had been gathering, at last 
broke upon the colony. Its charter was seized, its demo- 
cratic institutions annihilated, and Danforth, among others, 
passed into the retirement of private life. 

The people were too restive under the tyranny of Andros 
to remain long in a state of quiet, and spontaneously rushed 
to the scene of action, upon the breaking out of the revolu- 
tion, that prostrated the government which had been im- 
posed upon them by the crown. The old charter was 
resumed, and Danforth was again made deputy governor. 
He continued to be re-elected to that office until the charter 
of William and Mary was granted, which took from the 
people the elective franchise, so far as the executive was 
concerned. 

His attachment to the old charter remained still una- 
bated, and so strongly opposed was he to accepting any 
other from the crown, that his name was omitted among 
the counsellors, who were created by the charter of 1691. 
Of course he was left out of the government upon governor 
Phipps coming into power, but his influence was still exten- 
sively felt. ‘This was particularly true in regard to the 
strange delusion about witchcraft, which presents such a 
dark chapter in the history of New England; and much 
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was due to his efforts in finally suppressing the horrible 
fanaticism which had seized upon the public mind. 

Upon the organization of the courts of the province, in 
December, 1692, Danforth was chosen one of the judges of 
the superior court, and of the fifteen counsellors present, he 
received twelve votes. Notwithstanding this, however, the 
governor hesitated in giving him a commission to the place 
of judge, until some time after he had commissioned his 
associates. He remained upon the bench of the superior 
court from 1692, till his death, which took place November 
5, 1699, at the advanced age of 77. 

He had thus, it will be perceived, been almost cotempo- 
rary with the existence and growth of the colony itself. 

During a large portion of his life he had taken a leading 
part in the administration of her affairs, and although he 
neither appears to have had the advantages of a public edu- 
cation, nor even to have pursued any regular profession in 
life, he proved himself to be an able magistrate, possessing 
great firmness of mind, as well as great prudence in the 
management of public affairs. He probably brought to the 
bench no other qualifications as a judge than disciplined 
common sense, extensive experience, and habits of observa- 
tion and judgment, which must have resulted from a long 
life of active public duties. But in the absence of the 
necessity of judicial learning, he was adequate to the task 
of dispensing justice satisfactorily to the people, and left 
behind him a fair fame, and a general respect for his 
memory. So far as he had any pursuits beyond the per- 
formance of his public duties, they seem to have been those 
of agriculture. 

Judge Sewall, who had long known him intimately, sums 
up his character in the following words: ‘‘ he has been a 
magistrate forty years, was a very good husbandman, a very 
good christian, and a good counsellor.” And chief justice 
Stoughton, in an address to the grand jury, in the language 
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of J. Sewall’s Journal, ‘‘ takes great notice of judge Dan- 
forth, saith he was a lover of religion, and a religious man, 
the oldest servant of the country, and had zeal against 
vice.” 

Judge Danforth had a numerous family of children. 
Two of his sons died in his life time, and his posterity sur- 
vived only in the female branches of his family. E. W. 





ART. VI—HISTORY, NATURE, AND INCIDENTS OF FELONY 
AND BENEFIT OF CLERGY. 


{In this country, we can very well dispense with the use of the term felony, 
in the definition or description of crimes ; but we cannot so safely be ignorant 
of its meaning ; inasmuch as it is used descriptively in the constitution and 
laws of the United States, and in some of the state constitutions, The con- 
stitution of the United States provides for the delivery, by the authorities of 
one state to those of another, of persons charged in the latter with treason, 
felony, or other crime ; and the constitution of Massachusetts provides that 
no citizen shall be declared guilty of treason or felony, by the legislature. In 
order, therefore, to contribute somewhat to a knowledge of this very difficult 
subject, we propose to republish in the form of an article, Mr. Bentham’s 
chapter on felony, from the Rationale of Punishment, (book y, chap. iv), 
which, we believe, has never been published in this country. ] 


Fetony is a word of which the signification seems to have 
undergone various revolutions. It seems at first to have 
been vaguely applied to a very extensive mode of delin- 
quency, or rather, for delinquency in general: at a time 
when the laws scarce knew of any other species of delin- 
quency cognizable by fixed rules, than the breach of a politi- 
cal engagement, and when all political engagements were 
comprised in one, that of feudal obligation. Upon feudal 
principles, every thing that was possessed by a subject, and 
was considered as a permanent source of property and 
power, was considered as a gift, by the acceptance of which, 
the acquirer contracted a loose and indefinite kind of engage- 
ment, the nature of which was never accurately explained, 





ee 


NN eee 














ee 











1839. ] Felony and Benefit of Clergy. 81 


but was understood to be to this effect: that the acceptor 
should render certain stipulated services to the donor, and 
should in general refrain from every thing that was preju- 
dicial to his interests. It was this principle of subjection, 
in its nature rather moral than political, which, at the first 
partition of conquered countries, bound the different ranks 
of men, by whatever names distinguished, to each other, as 
the barons to the prince, the knights to the barons, and the 
peasants to the knights. If then the acceptor failed in any 
of these points, if in any one of his steps he fell from the 
line which had been traced for him, and which at that time 
was the only line of duty, he was not such a man as his 
benefactor took him for, the motive for the benefaction 
ceased. He lost his fief, the only source of his political 
importance, and with it all that was worth living for. He 
was thrust down among the ignoble and defenceless crowd 
of needy retainers, whose persons and precarious properties 
were subject to the arbitrary disposal of the hand that fed 
them. So striking and impressive a figure did such a catas- 
trophe make in the imaginations of men, that the punish- 
ment of death, when, in course of time, it came in various 
instances to be superadded to the other, showed itself only 
in the light of an appendage.’ It came in by custom, rather 
than by any regular and positive institution: it seemed to 
follow rather as a natural effect of the impotence to which 
the inferior was reduced, than in consequence of any regular 
exertion of the public will of the community. 

This seems to have been the aspect of the times at the 
first dawnings of the feudal polity; but it was impossible 
things should long remain in so unsettled a state. Itis in 
such times, however, that we are to look for the origin of a 
word, which sometimes as the name of a crime, sometimes 


1 Black. Com. 95. 
VOL. XXI.—NO. XLI. 6 
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as a punishment, is to be met with in the earliest memorials 
that are extant of the feudal law. 

Some etymologists, to show they understood Greek, have 
derived it from the Greek: if they had happened to have 
understood Arabic, they would have derived it from the 
Arabic. Sir Edward Coke, knowing nothing of Greek, but 
having a little stock of Latin learning, which he loses no 
opportunity of displaying, derives it from fel, gall. Spel- 
man, who has the good sense to perceive that the origin of 
an old northern word is to be looked for in an old northern 
language, rejecting the Greek, and saying nothing of the 
Latin, proposes various etymologies. According to one of 
them, it is derived from two words, fee, which, in ancient 
Anglo-Saxon had, and in modern English has, a meaning 
which approaches to that of property or money; and Jon, 
which in modern German, he says, means price: fee lon is 
therefore pretium feudi. This etymology, the author of the 
Commentaries adopts, and justifies by observing, that it is 
a common phrase to say, such an act is as much as your 
life or estate is worth. But felony, in mixed Latin, felonia, 
is a word that imports action. I should therefore rather be 
inclined to derive it from some verb, than from two sub- 
stantives, which, when put together and declined in the 
most convenient manner, import not any such meaning. 

The verb éo fall, as well as to fail, which probably was 
in its origin the same as the other, by an obvious enough 
metaphysical extension, is well known to have acquired the 
signification of ¢o offend ; the same figure is adopted in the 
French, and probably in every other language.’ 


1 We say, he fell, as well as he swerved from the line of duty: he fell from 
his allegiance. The original sin of man is called the fall of man. Lord 
Clarendon says, somewhere, he fell from his duty and all his former friends. 
Let him who standeth, says the Gospel, take heed lest he fall. In ecclesiasti- 
cal jurisprudence a heretic relapsed is one who, having once been convicted 
of heresy, falls into the same offence a second time. 
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In Anglo-Saxon there is such a word as feallan,’ the evi- 
dent root of the English word now in use. In German, 
there is such a word as faellen, which has the same signi- 
fication. This derivation therefore, which is one of Spel- 
man’s, is what seems to be the most natural. So much for 
the origin of the word: not that it is of any consequence 
whence it came, so it were but gone. 

As the rigors of the feudal polity were relaxed, and fiefs 
became permanent and descendible, the resumption of the 
fief upon every instance of trivial delinquency became less 
and less of course. <A feudatory might commit an offence 
that was not a felony. On the other hand, it was found too, 
that for many offences the mere resumption of the feud was 
not, by any means, a sufficient punishment; for a man might 
hold different feuds of as many different persons. The sove- 
reign, too, interposed his claim on behalf of himself and 
the whole community, and exacted punishments for offences 
which, to the immediate lord of the feudatory, might happen 
not to be obnoxious. In this way, for various offences, pecu- 
niary and corporal punishments, in various degrees, and even 
death itself, came in some instances to be substituted; in 
others, to be superadded by positive laws to that original 
indiscriminating punishment, which used at first to follow 
from almost every offence. That punishment remained still 
inseparably annexed to all those offences which were marked 
by the highest degree of corporal punishment, the punish- 
ment of death: partly with a view of giving the lord an 
opportunity of ridding himself of a race of vassals, tainted 
by an hereditary stain; partly, in order to complete the de- 
struction of the delinquents’ political as well as natural exist- 
ence. The punishment of forfeiture, being the original pun- 
ishment, still continued to give denomination to the complex 
mass of punishment of which it now constituted but a part. 


' An is nothing but the common termination of the infinitive mood. 
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The word felony now came to signify a punishment: viz. 
the complex mode of punishment of which that simple mode 
of punishment, which anciently stood annexed to every de- 
linquency a feudatory could incur, was a main ingredient. 
At this period of its history, when the above was its sig- 
nification, the word felony was as a part of the Norman 
jurisprudence imported into this country by the Norman 
conquerors ; for among the Saxons there are no traces of its 
having been in use. At this period it stood annexed only to 
a few crimes of the grossest nature: of a nature, the fittest 
to strike the imagination of rude and unreflecting minds, 
and these not very heterogeneous. Theft, robbery, devas- 
tation when committed by the ruinous instrument of fire, or 
upon the whole face of a country with an armed force; 
these and homicide, the natural consequences of such enter- 
prises, or of the spirit of hostility which dictated them, 
were included by it. At this time, the import of the word 
felony was not either as the name of a punishment, or as 
the name of an offence, as yet immeasurably extensive. But 
lawyers, by various subtleties, went on adding to the mass 
of punishment, still keeping to the same name. At the 
same time, legislators, compelled by various exigences, 
went on adding to the list of offences, punishable by the 
punishment of that name; till at length it became the name 
not of one, but of an incomprehensible heap of punish- 
ments; nor of one offence only, but of as many sorts of 
offences almost as can be conceived. Tell me now that a 
man has committed a felony, I am not a whit the nearer 
knowing what is his offence: all I can possibly learn from 
it is, what he is to suffer. He may have committed an 
offence against individuals, against a neighborhood, or 
against the state. Under any natural principle of arrange- 
ment, upon any other than that which is governed by the 
mere accidental and mutable circumstance of punishment, 
it may be an offence of any class, and almost of every order 
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of each class. The delinquents are all huddled together 
under one name, and pelted with an indiscriminating volley 
of incongruous, and many of them, unavailing punishments. 

Felony, considered as a complex mode of punishment, 
stands at present divided into two kinds: the one styled 
Felony without benefit of Clergy, or in a shorter way, Felony 
without Clergy, or as capital punishment is one ingredient 
in it, Capital Felony ; the other, felony within benefit of 
clergy, felony within clergy, or Clergyable Felony. The 
first may be styled the greater; the latter, the lesser felony. 
There are other punishments to which these are more analo- 
gous in quality, as well as in magnitude, than the one of 
them is to the other; such is the confusion introduced by a 
blind practice, and as the consequence of that practice, an 
inapposite and ill-digested nomenclature. 

How punishments so widely different came to be charac- 
terized in the first place by the same generic name, and 
thence by specific names, thus uncouth and inexpressive, 
shall be explained by and by, after we have analyzed and 
laid open the contents of the greater felony, of which the 
other is but an off-set, detached from the main root. 


HISTORY OF THE BENEFIT OF CLERGY. 


The christian religion, ere yet it had gained any settled 
footing in the state, had given birth to an order of men, who 
laid claim to a large and indefinite share in the disposal of 
that remote, but boundless mass of pains and pleasures, 
which it was one main business of that religion to announce. 
This claim, in proportion as it was acquiesced in, gave them 
power: for what is power over men, but the faculty of con- 
tributing in some way or other to their happiness or misery ? 
This power, in proportion as they obtained it, it became 
their endeavor to convert, (as it is in the nature of man to 
endeavor to convert all power) into a means of advancing 
their own private interest. First, the interest of their own 
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order, which was a private interest as opposed to the more 
public one of the community at large; and then of the indi- 
viduals of that order. In this system of usurpation, a few 
perhaps had their eyes open; but many more probably acted 
under the sincere persuasion, that the advancement of their 
order above that of others, was beneficial to the commu- 
nity at large. This power, in its progress to those ends, 
would naturally seek the depression, and by degrees the 
overthrow of the political power, as of any other that op- 
posed it. These operations, carried on by an indefinite mul- 
titude of persons, but all tending to the same end, wore the 
appearance of being carried on in concert, as if a formal 
plan had been proposed and unanimously embraced by the 
whole clergy, to subdue the whole body of the laity : where- 
as, in fact, no such plan was ever universally concerted and 
avowed, as in truth, there needed none. The means were 
obvious, the end was one and the same. There was no fear 
of clashing. Each succeeding operator took up the work 
where his predecessor had left off, and carried it on just so 
far as interest prompted and opportunity allowed. 

In pursuance of this universal plan, not concerted, but 
surer than if it had been the result of concert, were those 
exemptions laid claim to, which, by a long and whimsical 
concatenation of causes and effects, were the means of break- 
ing down the punishment of felony into the two species of it 
that now subsist. 

The persons of these favored mortals, honored as they 
pretended they were by a more immediate intercourse with 
the divinity, and employed as they were incessantly in man- 
aging the most important, and indeed, only important con- 
cerns of mankind, were of course to be accounted sacred ; 
a word of loose and therefore the more convenient signi- 
fication, importing at bottom nothing more, than that the 
subject to which it was attributed was or was not to be 
accounted an object of distant awe and terror. ‘They were 
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therefore not to be judged by profane judgments, sentenced 
by profane mouths, or touched, in any manner that was 
unpleasant to them, by profane hands. The places, wherein 
that mysterious intercourse was carried on, imbibed the 
essence of this mysterious quality. Stones when put to- 
gether in a certain form became sacred too. Earth, within a 
certain distance round about those stones, became sacred 
too. Hence the privilege of sanctuary. In short, the whole 
of the material as well as intellectual globe became divided 
into sacred and profane; of which, so much as was sacred 
was either composed of themselves, or become subjected. to 
their power. The rest of it lay destitute of these invaluable 
privileges, and as the name imports, tainted with a note of 
infamy. 

I pass rapidly over the progress of their claim of exemp- 
tion from profane judicature: the reader will find it ably 
and elegantly delineated in sir W. Blackstone’s Comment- 
aries. 

As to the causes, those which come under the denomina- 
tion of felonies are the only ones with which at present we 
have to do. Confining our consideration therefore to these 
causes; as to persons, it was first claimed, one may sup- 
pose, for those of their own order, by degrees, for as many 
as they should think fit for that particular purpose to recog- 
nise as belonging to that order. By degrees, the patience of 
profane judges was put to such a stretch, that it could hold 
no longer ; and they seem to have been provoked to a gen- 
eral disallowance of those exceptions which had swelled till 
they had swallowed up in a manner the whole rule. This 
sudden and violent reformation wearing the appearance of 
an abuse, the clergy had influence enough in the legislature 
to procure an act' to puta stop to it. By this act it was 
provided, that all manner of clerks, as well secular as reli- 


1 95 Edw. III. ; Stat. 3, ¢. 4. 
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gious, which shall be from henceforth convict before the 
secular justices,—for any treasons or felonies touching other 
persons than the king himself, or his royal majesty, shall 
from henceforth freely have and enjoy the privilege of holy 
church, and shall be, without any impeachment’ or delay, 
delivered to the ordinaries,* demanding them. 

This statute, one should have thought, would have been 
sufficiently explicit on the one hand, to secure the exemption 
to all persons in clerical orders, so, on the other hand, to 
exclude all persons not possessed of that qualification. ‘To 
prove a person entitled to the exemption, the obvious and 
only conclusive evidence was the instrument of ordination. 
But the different ranks of persons who were all comprised 
under the common name of clerks, and as such, partook 
more or less of the sacred character, were numerous: and 
some of these seem to have been admitted to their offices 
without any written instrument of ordination. Whether 
this omission was continued on purpose to let in a looser 
method of evidence, or whether it was accidental, so it is, 
that the clergy had the address to get the production of that 
written evidence dispensed with. In the room of it, they 
had the address to prevail on the courts to admit of another 
criterion, which, ridiculous as it may seem at this time of 
day, was not then altogether so incompetent. ‘ Orders,” 
they said, or might have said, “‘ may be forged, or may be 
fabricated for the purpose; but as a proof that the man 
really is of our sacred order, you shall have a proof that 
can neither be forged nor fabricated; he shall read as we 
do.” ‘The book was probably at first a Latin book: the 
bible or some other book made use of in church service. At 
that time, few who were not clergymen could read at all, 
and still fewer could read Latin. And the judges, if they 


! It should be hindrance: the French original is empeschement 


* Meaning the bishop, or other ecclesiastical superior. 

















1839. ] Felony and Benefit of Clergy. 89 


happened to see through the cheat, might in some instances, 
perhaps, not be sorry to connive at it, in favor of a man 
possessed of so rare and valuable a qualification. But one 
book was easily substituted for another: a man might easily 
be tutored so to get by rote a small part of a particular book ; 
and as society advanced to maturity, learning became more 
and more diffused. We need not wonder therefore, if by 
the time of Henry seventh, it was found that as many laymen 
as divines were admitted to the ecclesiastical privilege. I 
should suppose a great many more, for there is something in 
the ecclesiastical function, that in the worst of times will 
render them less liable than others of the same rank and 
fortune, to fall into open and palpable enormities. A statute 
therefore’ was made to apply a remedy to this abuse; and 
what would one imagine was that remedy? 'To oblige per- 
sons, claiming the benefit of clergy, to produce their orders ? 
No; but to provide, that persons claiming it, and not being 
in orders, should not be allowed it more than once; and that 
all persons who had once been allowed it, should have a 
mark set upon them, whereby they might be known. Real 
clergymen, clergymen who had orders to produce, were by 
an express provision of the statute, entitled to claim it éoties 
quoties, as often as they should have need, which privilege 
they have still. 

When a felon was admitted to his clergy, he was not ab- 
solutely set free, but delivered to the ordinary. The great 
point then was, if we may believe lay judges, who it is to 
be confessed are not altogether disinterested witnesses, to 
prove him innocent, for this tended to discredit the profane 
tribunal. This business of proving him innocent, was called 
his purgation. If this were impracticable, he was put to 
penance : that is, subjected to such corporal punishment as 
the ordinary thought proper to inflict upon him, which we 


1 4 Hen. VII. c. 13. 
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may imagine was not very severe. Thus it was that the 
clergy contrived to bind even the most stubborn spirits under 
the yoke of their dominion; the honest and credulous by 
their fears; the profligate, though incredulous, by their 
hopes. 

Circumstances, however, are not wanting, which tend 
pretty strongly to make it probable, that when once a man 
got into the hands of the clergy, he almost always stood the 
purging, and proved innocent; and it is what the lay judges 
seem to have taken for granted would be the case of course. 
When therefore they made a point of making the offender 
suffer the train of punishments that stood annexed to 
acknowledged guilt, (death excepted, which was too much 
for them to attempt) they knew no other way of compassing 
it, than by insisting on his not being admitted to make pur- 
gation. ‘These punishments, the imprisonment excepted, con- 
sisted altogether of forfeitures and civil disabilities ; penal- 
ties with which the ecclesiastical superior had nothing to do, 
and which it lay altogether within the province of the tem- 
poral judge to enforce. One should have thought then it 
would have been a much less apparent stretch of authority 
in the latter, to give effect to the proceedings of his own 
judicature, than to lay a restraint on the ecclesiastical judge 
in the exercise of what was acknowledged to be his. But 
it were too much to expect any thing like consistency in the 
proceedings of those rude ages. The whole contest between 
the temporal judge and the spiritual was an irregular 
scramble, the result of which was perpetually varying, 
according to the temper of individuals and the circumstances 
of the time. 

By the time of queen Elizabeth it came to be generally 
understood that purgation, which originally meant trial, was 
synonymous to acquittal.’ This is so true, that when by a 


1 It is amusing enough to observe the continual struggle between the spir- 
itual and the carnal judge, as described in Staundford, title clergy. It seems 
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statute of that reign,’ purgation came to be abolished, the 
legislature, instead of appointing a trial, appointed punish- 
ment. Persons claiming the benefit of clergy, instead of 
being delivered to the ordinary to make purgation, were 
now, after being burnt in the hand, to be forthwith delivered 
out of prison, unless the temporal judge should think proper 
to sentence them to imprisonment, which he was now for 
the first time empowered to do for any time not exceeding a 
year. 

It will here be asked what was done with the pecuniary 
punishments, the forfeitures, the corruption of blood, and 
the disabilities? 'The answer is, nothing at all—they were 
never thought of. However, by one means or other, there 
is now an end of them. The legislator neither then nor 
since has ever opened his mouth upon the subject. But the 
judge, drawing an argument from that silence, has opened 
his and construed them away. 

This bold interpretation is a farther proof how entirely 
the ideas of purgation had become identified with that of 
acquittal. When a man was admitted to make purgation, 
he was acquitted: by that means he was discharged from 
these pecuniary penalties. Now then that the legislature 


to have been a continual game of leap-frog, in which sometimes spirit, some- 
times flesh was uppermost.” 

A man, however, was not always so very kindly dealt with: he fared better 
or worse, according as he happened to be in favor with the church. If they 
happened not to like him, although he had not been tried when delivered to 
them, they would not admit him to his purgation, but kept him in hard durance 
without trial. The temporal courts were then obliged to drive them on to 
trial.t If he was a favorite, although convicted, no guest could be better 
entertained : they used to cram him at both ends. This, a good archbishop 
admits, who, being driven by the parliament to make an ordinance to remedy 
this mischief, appoints, that in certain cases, they shall be dieted in a manner 
he prescribes ; speaking all the while in much worse terms of the lay judges 
than of the malefactors, who met with this reception from their friends. 

1 18 Eliz. c. 7. 


* Tale of a tub. t Staundford, clergy, c. 48 ; Bracton. 
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has appointed that in the room of going free, the delinquent 
may now be punished by a slight punishment, and that not 
of course, but only in case the judges should think fit to 
order it of their own accord, we cannot, said the judges, 
suppose that it meant to subject him to a set of punishments 
so much severer than those it has named. Therefore, as to 
all but these, coming in place of an acquittal, we must look 
upon it as a pardon. Having by this chain of reasoning got 
hold of the word pardon, they went on applying it to other 
purposes in a very absurd manner ; but as we have already 
had occasion to observe, with a beneficial effect. 

One would imagine that being to suffer nothing (what has 
been mentioned only excepted), first, because he was acquit- 
ted, next, because he was pardoned, there was an end of all 
pecuniary penalties, of the one species of forfeiture as well 
as the other. This, however, neither was nor is the case. 
A man did then and does still continue subject to the forfeit- 
ure of his personal estate. The reason of this is of true 
legal texture, and altogether characteristic of ancient juris- 
prudence. Forfeiture of real estate is not to take place till 
after judgment; forfeiture of personal estate, without the 
least shadow of a reason for the difference, is to take place 
before judgment: to wit, upon conviction. Now, ever since 
the days of Henry sixth, it has not been the way to admit a 
man to plead his clergy till after conviction. Now, then, if 
a man comes and pieads his clergy, whatever goods he had 
the king has got them. This being the case, having had 
your clergy, you are innocent, or, what comes to the same 
thing, you are forgiven. All this is very true; but as to 
your money, the king, you hear, has got it, and when the 
king has got hold of a man’s money, with title or without 
title, such is his royal nature, he cannot bear to part with 
it. For the king can do no man wrong, and the law is the 
quintessence of reason. To make all this clear, let it be 
observed, there is a kind of electrical virtue in royal fingers, 
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which attracts to it light substances, such as the movables 
and reputed movables of other men; there is, moreover, a 
certain glutinous or viscous quality, which detains them 
when they are got there. 

Such are the grounds upon which the forfeiture of per- 
sonal estate, in cases of clergyable felony, still continues to 
subsist. 

This act gave the finishing stroke to the abusive jurisdic- 
tion of the clergy. The still more abusive exemption re- 
mained still, but so changed and depreciated by a lavish 
participation of it with the laity, that its pristine dignity and 
value was almost entirely obliterated. By the turn they had 
given to it, it was originally an instrument of unlimited 
dominion over others; it was now sunk into a bare protec- 
tion, and that no longer an exclusive one for themselves. 

At last, came the statute of queen Ann,’ which gives the 
benefit of clergy to all men whatsoever, whether they can 
read or cannot. This, together with a statute of the pre- 
ceding reign,’ which had already given the same benefit 
to all women, gave quite a new import to the phrase. In 
words, it confirmed and extended the abusive privilege; in 
reality, it abolished it. It put the illiterate altogether upon 
a footing with the literate; providing, at the same time, that 
in the case of the offences to which it extended, both classes 
alike should suffer, not the punishment which the unprivi- 
leged, but that which the privileged had been used to suffer 
before. 

Since, then, to allow the benefit of clergy to any offence, 
is to punish all persons who shall have committed that 
offence, in the same manner as lettered persons were pun- 
ished before ; it is to punish in a certain manner all persons 
for that offence. 'To take away this benefit is to punish in 
a certain other manner, much more severe, all persons for 


'5 Ann. c. 6. 73&4W.&M.c. 9. 
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that offence. The difference between the having it and the 
taking it away, is now the difference between a greater and 
a lesser degree of punishment. The difference formerly was 
the allowing, or not allowing, an oppressive and irrational 
exemption. 

But these entangled and crooked operations have been 
attended with a variety of mischiefs, which are not by any 
means cured as yet, and of which scarce any thing less 
than a total revision of the criminal law can work a total 
cure. Such a veil of darkness, such a cobweb work of 
sophistry, has been thrown over the face of penal jurispru- 
dence, that its lineaments can scarcely be laid open to public 
view but with great difficulty, and with perpetual danger of 
mischief. 

Of the mischief and confusion that has thus been pro- 
duced, I will mention one instance, which will probably be 
thought enough. 

In a statute of Henry eighth,’ by a strange caprice of the 
legislature, the benefit of clergy was taken away in the lump 
from all offences whatever, which should happen to be com- 
mitted on the high seas. He might as well have said, or in 
such a county, or by men whose hair should be of sucha 
color. In point of expediency, of a provision like this, one 
knows not what to make. Considered with reference to 
other parts of the legal system, it is reasonable, as doing 
something towards abolishing an unreasonable distinction. 
Considered in the same point of view, it is unreasonable, as 
making that abolition no more than a partial one, and 
grounding it, as far as it went, on a circumstance totally 
unconnected with the mischievousness of the offence. Con- 
sidered by itself, it is again unreasonable, as tending to sub- 
ject to the punishment of death for a great many offences, 
a great many persons for whom a less punishment might 
suffice. 


1 28 Hen. VIII. c. 15. 
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In point of fact, however, what the legislator meant by 
it, is clear enough: he meant, that all men, without excep- 
tion, privileged persons as well as others, should suffer death 
and so forth, who should be guilty of any kind of felonies 
upon the high seas, instead of their being made, some of 
them, to suffer death, others a punishment beyond compari- 
son less severe. Would any one imagine what has been the 
effect of this provision? 'The effect of it has been, that these 
privileged persons, instead of suffering death, have suffered 
no punishment at all. Yes, absolutely no punishment; not 
even that slight degree of punishment to which they before 
were subject. Now the case is, that at present, if one may 
be indulged in a solecism established by the legislature, all 
persons are privileged. So that now, all persons who may 
think proper to commit clergyable felonies on the high seas, 
are absolutely dispunishable. This situation of things, in 
itself, is not altogether as it ought to be; but the means 
whereby it has been brought about, are still worse. When 
aman is indicted of a clergyable offence within that juris- 
diction, let his guilt be ever so plainly proved, the constant 
course is, for the judge to direct the jury to acquit him.’ The 
man is proved to be guilty in such a manner, that no one 
can make a doubt about it. No matter; the judges direct 
the jury to say upon their oaths that he is not guilty. 

In the ecclesiastical tribunal, we have above been speak- 
ing of, things were so ordered, that according to the author 
of the Commentaries, ‘ felonious clerks” were not con- 
stantly, but ‘‘ almost constantly”? acquitted. I do beseech 
the reader to turn to that book, and observe in what ener- 
getic terms (partly his own, partly adopting what had been 
said on the same subject by judge Hobart) the learned 
author has chosen to speak of this unjustifiable practice.’ 
‘“‘ Vast complication of perjury and subornation of perjury— 


14 Comm. c. 28; Foster, 288; Moor, 756. 2 Ib. 
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solemn farce—mock trial—good bishop—scene of wicked- 
ness—scandalous prostitution of oaths and forms of justice— 
vain and impious ceremony—most abandoned perjury.” 
Such are the terms he uses, to the reader it is left to make 
an application of them. 


FELONY WITHOUT BENEFIT OF CLERGY. 


As to felony without benefit of clergy, I will, in the first 
place, state the ingredients of which this mode of punish- 
ment is compounded. 

Of punishments included under the title of felony without 
benefit of clergy, we must distinguish, in the first place, 
such as are made to bear upon the proper object—punish- 
ments in personam propriam—and in the second place, such 
as are thrown upon the innocent, punishments in personam 
alienam. 

Of punishments in personam propriam it includes the 
following :— 

I. A total forfeiture of goods and chattels, whether in 
possession or in action at the time of the forfeiture taking 
place. It is a sweeping punishment of the pecuniary kind. 
It takes place immediately upon conviction: that is, upon a 
man’s being found guilty, and does not wait for judgment, 
that is, for sentence being pronounced upon him. 

Il. Forfeiture of lands and tenements. This also is a 
sweeping punishment of the pecuniary kind. It does not 
take place till after judgment. This and the other forfeiture 
between them include the whole of a man’s property, whether 
in possession or in action at the time of the forfeiture taking 
place. If he does not lose it by the one, he loses it by the 
other. 

Ill. The corporal punishment of imprisonment till such 
time as the conclusive punishment is executed upon him. 
The length of it depends partly on the judge, partly on the 
king. 
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IV. The disability to bring any kind of suit. This oper- 
ates as a punishment in such cases only in which a long 
interval, as sometimes happens, intervenes between the sen- 
tence and the actual infliction of the ultimate punishment. 

V. The corporal punishment of death, viz., simple death 
by hanging. As this punishment in general puts a speedy 
period to all the rest, the dwelling upon the effect of any 
other is what may, at first sight, appear useless; but this is 
not absolutely the case. For the execution of this punish- 
ment may, at the pleasure of the king, be suspended for any 
length of time; and in some instances, has actually been 
suspended for many years." 

Thus much for punishment in propriam personam. Pun- 
ishments in alienam personam included under it are the fol- 
lowing : some of them are instances of transitive, others of 
merely random punishment. 

I. His heirs general, that is, that person or persons of his 
kindred, who stand next to him, and so to one another in 
the order of succession to real property unentailed, forfeit all 
property of that denomination which he had enjoyed, and 
which without an express appointment of his to the con- 
trary, they would have been entitled to from him. This 
results as a consequence of the doctrine of corruption of 
blood. ‘This is an instant forfeiture: it is a sweeping pun- 
ishment of the pecuniary kind upon the heir. It may amount 
to a forfeiture total or partial of all the immovable property 
the heir would be worth, or to no forfeiture at all. If, pre- 
viously to the commission of the offence, the offender had 
settled upon his heir apparent the whole or any part of what 
property he had of the kind in question, this the heir will 
not be deprived of. 


' Sir Walter Raleigh was kept for many years with the halter about his 
neck : he had the command given him of an expedition; went to America, 
where he committed piracies on the Spaniards ; came back again; and was 
hanged at last for the original offence. 
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II. His heir, as before, forfeits his hope of succession to 
all such real property as he must make title to through the 
delinquent, as standing before him in the order of consan- 
guinity to the person last seised. This is a remote contingent 
forfeiture. Another pecuniary punishment of the sweeping 
kind. In this the uncertainty is still greater than in the 
former case. 

III. Any creditors of his, who have had real security for 
their debts, forfeit such security, in case of its having been 
granted to them subsequently to the time of the offence com- 
mitted. ‘This, where it takes place, is a fixed punishment 
of the pecuniary kind. It is uncertain as to the person, but 
if there be a person on whom it falls, it is certain as to the 
event. 

IV. Any persons who may have purchased any part of 
his real property forfeit such property, in case of this pur- 
chase having been made by them subsequently to the time 
of the offence. ‘This, again, is a fixed punishment of the 
pecuniary kind. It is uncertain whether it shall fall upon 
any person, because it is uncertain whether there be a person 
so circumstanced, but if there be, it is certain as to the event 
of its falling. 

V. Any persons who hold lands or tenements of him under 
a rent are obliged to pay over again, to the person on whom 
the forfeiture devolves, whatever they may have paid to the 
delinquent subsequently to the time of the offence. 

These four last denominations of person are made to suffer 
in virtue of the doctrine of back-relation. According to legal 
notions, it is the delinquent that suffers, by the forfeiture 
being made to relate back to the time of the offence: as if 
it were a new suffering to a man to be made to have parted 
with what he had already parted with of his own accord. 
In plain English, it is the people themselves, the tenants, 
purchasers, and creditors, that suffer. It is they who forfeit, 
and not he. 
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Again, by virtue of the forfeiture of what is called his 
personal property, the following denominations of persons 
are made to suffer :— 

I. His wife: by being deprived of whatever she would 
have been entitled to under his will, or under the law of 
distributions. 

II. His children, or others next of kin: by losing what 
they might, in the same manner, have become entitled to. 

III. His creditors: by losing all claim upon his personal 
estate. By this forfeiture, added to what takes place in the 
case of real estate, all his creditors whatever are defrauded ; 
such only excepted as may have been fortunate enough to 
have obtained a real security previous to the commission of 
the offence. 


FELONY WITHIN CLERGY. 


We now come to felony within clergy. The mass of pun- 
ishments included within this title, are much less various 
as well as less severe. 

Of punishments in propriam personam, it includes only 
the first and third of those which are included under the 
other species of felony. 

In the room of the fifth and last punishment, the punish- 
ment of death, there is one that takes place, or rather is 
said to take place, of course. I mean, marking in the 
hand :' others there are, which, besides the former, take 
place optionally, at the discretion of the judge; conjunc- 
tively, with respect to the three former ; disjunctively, with 
respect to one another. 

This punishment of marking is now become a farce. It 
is supposed to be inflicted in open court, immediately after 
the convict, in order to exempt himself from the punishment 
of the other felony, has been made, if a woman, to plead 


1 4 Hen. VII. c. 13. 
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the statute; if a man, to tell the solemn lie that he is a 
clerk. The mark to be inflicted is, according to the statute, 
to be the letter F', unless the offence be murder, in which 
case it is to be an M; murder, at that time, not as yet having 
been taken out of the benefit of clergy; as it has, however, 
since, the mark ought now to be that of an F in all cases. 
The part to be marked is the brawn of the left thumb, so 
that if a man happens to have lost his left thumb, he cannot 
be marked at all; or, if afterwards he chooses to cut it off, 
he may prevent its answering the purpose it was meant to 
answer, that of distinguishing him from other men. 

The instrument originally employed was a heated iron 
with a stamp upon it of the shape of the letter to be marked. 

To the judges of that time, this was the only expedient 
that occurred, for marking upon the human skin such a 
mark as should be indelible. At present the practice is to 
apply the iron, but it is always cold: this is what is called 
burning with a cold iron; that is burning with an iron that 
does not burn; in consequence no mark at all is made. The 
judge presides at this solemn farce; by no one is it com- 
plained of; by many, it is approved ; it is mildness, human- 
ity : it is true, that the law is eluded, and turned into ridi- 
cule: but the judge spares himself the pain of hearing the 
cries of a man, to whose flesh a red hot iron is applied. It 
may be asked, why do not the judges propose that the law 
should be made conformable to the practice ? I cannot tell. 

The judge that first disregarded the statute was guilty of 
the assumption of illegal power: he who should now have 
the courage to obey it, might now aflix the prescribed mark 
without putting the delinquent to any particular pain." 


1 The statute directs that the convict shall be “ marked ;”’ the mode of 
marking is left altogether to the judge. The author of the Commentaries 
(4 Comm. p. 367, ed. 1809) says, “ burnt with a hot iron.” It is plain by this 
that he had never read the statute : for the statute, which is a very short one, 
says not a syllable about burning, or about a hot iron. 
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The other punishments, which in all cases of felony within 
clergy may, at the discretion of the judge, be superadded 
or not to those which we have seen, are those of imprison- 
ment and transportation. 

For the second offence of a clergyable felony, capital fel- 
ony is the punishment.’ 

Clerks in orders are alone exempted:* peers are not: 
women are expressly subjected to it. It is certainly a dis- 
tinction highly honorable to the clergy that they may go on 
pilfering, while other people are hanged for it. 

Why a man having been punished for one act of delin- 
quency, should be punished more than ordinarily for a 
second act of the same species of delinquency, or even for 
any other offence of the same species of delinquency, there 
is at least an obvious if not a conclusive reason. But why 
when a man has been punished by a certain mode of pun- 
ishment, and then commits an offence as different as any 
offence can be from the former, the punishment for this 
second offence is, because it happens to be the same with 
that for the first, to be changed into a punishment altogether 
different, and beyond comparison more penal, is what it will 
not, | believe, be easy to say. Is it because the first mode 
of punishment having been tried upon a man, the next above 
it, in point of severity, is that of capital felony? ‘That is 
not the case: for premunire is greatly more penal than cler- 
gyable felony. I mention this as being impossible to justify, 
not as being difficult to account for, since nothing better 
could consistently be expected from the discernment of those 
early times. 

There is one thing which a clergyable felon does not for- 
feit, and which every other delinquent would forfeit for the 


14 Hen. VIIth, c. 13. 

2 By 4 Hen. VIIth, c. 13, repealed in effect quoad hoc, by 28 Hen. VIIth, 
e. 1, and 32 Hen. VIIIth, c. 3: and revived in effect quoad hoc by 1 Ed. VIth, 
c. 12, p. 10. 
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most venial peccadillo—and that is reputation. I mean that 
special share of negative reputation which consists in a 
man’s not being looked upon as having been guilty of such 
an offence. This share of reputation, the law, in the single 
instance of clergyable felony, protects in a delinquent, in so far 
forth as it is in the power of law, by brute violence, to coun- 
teract the force of the most rational and salutary propensi- 
ties. Ifa man has stolen twelve-pence, and been convicted 
of it, call him a thief and welcome. But if he had stolen 
but eleven-pence-halfpenny, and been convicted of it, and 
punished as a felon, call him a thief and the law will punish 
you. ‘This has been solemnly adjudged. 

I say convicted and punished as a felon: for if he has not 
been convicted of it, in virtue of the general rule in case of 
verbal defamation, you may call him so if you can prove 
it; but when the law, by a solemn and exemplary act, has 
put the matter out of doubt, then you must not mention it. 
Would any one suspect the reason? It is because the statute 
which allows the benefit of clergy operates as a pardon. It 
has the virtue to make that not to have been done which 
has been done: and it was accordingly observed, that a man 
could no more call another thief who had been punished for 
it in this way (thief say they in the present time), than say 
he hath a shameful disease, when he had had it, and has 
been cured of it.’ 

It is there also said, with somewhat more color of reason, 
though in despite of the last mentioned rule, “that there is 
no necessity or use of slanderous words to be allowed to 
ignorants,” and that though the arresting of a pardoned 
felon, by one who knows not of the pardon, may be justi- 
fiable, because this is in “‘ advancement of justice; yet so 
it is not to call him thief, because that is neither necessary, 
nor advanceth nor tends to justice.”” He who said this knew 


1 Hobart, 81. 
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not, or did not choose to know, how mighty is the force and 
how salutary the influence of the moral sanction : how much 
it contributes to support, and in what a number of important 
instances it serves to control the caprices and supply the de- 
fects of the political. It was perhaps sir Edward Coke: a 
man who from principle was a determined enemy, though 
from ill humor, upon occasion, an inconsistent and unsteady 
friend, to political liberty : who in his favorite case, de libellis 
Jfamosis, has destroyed, as far as was in his power to destroy, 
the safeguard of all other liberties, that of the press: pro- 
scribing all criticism of public acts; silencing all history ; 
and vying in the extent of his anathemas with the extrava- 
gance of the most jealous of the Roman emperors. 


ART. VII.—PROJECT OF A PENAL CODE FOR INDIA. 


A Penal Code prepared by the Indian Law Commissioners, 
and published by command of the Governor General of 
India in Council. Calcutta: printed at the Bengal Mili- 
tary Orphan Press, by G. H. Huttman, 1837. 


Tus code is the first fruits of the India Law Commission, 
instituted, we believe, in 1835. It is worthy of attention, 
in two points of view; as a work of legislation or law- 
making, strictly so called; and as a work of codification, 
or the redaction of law, whether new or already existing, 
in an orderly and systematic form. In the first point of view, 
it is, of course, more interesting to the people whom it is to 
govern than to any others; and, in the second, it demands 
the attention of those, in all countries, who are engaged in 
the work of law reform. It is in the last point of view only 
that we propose to examine it. 

The Indian penal code is not a redaction of existing law. 
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It proposes the introduction of a new system. The com- 
missioners, in their preliminary report, describe the various 
existing systems of penal law in India, and show the im- 
practicability of taking any one of them as the basis of their 
work. ‘‘ Wehave, to the best of our ability,’ they observe, 
“taken suggestions from all; but we have not adopted a 
single provision, merely because it formed a part of any of 
those systems.” The code, therefore, is a work of legisla- 
tion, rather than of codification. In the execution of their 
work, the commissioners examined such of the European 
crimiwal codes, as they could obtain access to; and they 
acknowledge their obligations to that of France, and to the 
decisions of the French courts on questions touching its 
construction and application. They also pay a just tribute 
to the project of Mr. Livingston, from which, they remark, 
they ‘‘ have derived assistance still more valuable.” We 
have no means of knowing how far this code is adapted to 
the circumstances, condition, and wants of the people of 
India; and, consequently, it would be presumptuous, at 
least, on our part, to subject it to a critical judgment, as a 
work of legislation. Leaving its provisions, therefore, to 
the criticisms of the professed criminalist, and of those more 
immediately subject to its practical operation,—we shall con- 
fine ourselves to an examination of it, as a work of codifi- 
cation merely. 

The penal code of India consists of 488 sections divided 
into twenty-six chapters, the first four of which contain 
general provisions, concerning crimes and punishments, and 
the remainder, the definitions of particular crimes and their 
appropriate punishment. It does not treat of criminal pro- 
cedure or evidence. In the general arrangement and distri- 
bution of the several subjects, we do not think this code is so 
scientific and methodical, as some of the more recent codes 
and projects of continental Europe. In its plan, it bears 
some resemblance to the work of Mr. Livingston. But it 
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acknowledges and brings prominently into view a distinc- 
tion, which we do not meet with, except in a very limited 
degree, in any code of ancient or modern times; and the 
ignorance of which has hitherto, we apprehend, been the 
greatest obstacle in the way of codification in England and 
in the United States. We allude to the distinction between 
the law, properly so called, with its definitions, limitations, 
and exceptions, on the one hand; and, on the other, its prac- 
tical application in the administration of justice; both which 
are commonly confounded together under the name of law. 
The books of reports, to which we resort for the common 
law, contain for the most part only the historical evidence 
of its application, the law itself being admitted or taken for 
granted. ‘Thus, to constitute the crime of robbery, it is ne- 
cessary that there should be a taking of property from the 
person or from the personal custody of the party robbed. 
This is a principle of the law, admitted or taken for granted 
in all the cases, in which the question has been whether the 
facts proved constituted a taking; and this principle is quite 
distinct from its practical application in a particular case. 
The cases add nothing to the principle; they are merely 
instances of its application; and, as such, they serve to 
explain it. Inthe system of the English common law, these 
decided cases have become so numerous, that, viewing them 
as law, one may well answer in the negative to the question 
of the practicability of codification. But keeping the above 
distinction in view, and looking upon the great majority of 
them as historical evidences of the practical application of 
admitted or undisputed principles, we shall have no difficulty 
in coming to a different conclusion. ‘The principles of the 
common law may easily be extracted or deduced from the 
great mass of the decided cases; and may be reduced to 
writing and arranged in a systematic order. And this re- 
duction constitutes a code., This is what has been done, 
within the last few years, by very many of the states of 
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continental Europe. But it is practicable to go much fur- 
ther, and, by means of decided or supposed cases, to expound 
the rules and principles of the law thus codified, in their 
practical application. Whenever the common law of Eng- 
land shall be reduced to a code, the legislator will find the 
richest and most abundant materials for his exposition, in 
cases which have actually occurred and been solemnly de- 
cided. But in forming a new system, the legislator will 
be under the necessity of supposing the cases, which he 
makes use of by way of illustration. 

For the reasons, to which we have already alluded, the 
Indian Law Commissioners felt themselves compelled to pre- 
pare a new system of penal law. They consequently had 
no decided cases before them, from which to draw their il- 
lustrations ; and, accordingly, the cases which they insert are 
supposed. ‘Their reasons for this are given in the following 
extract from their preliminary report : 


“We have, in framing our definitions, thought principally of 
making them precise, and have not shrunk from rugged or intri- 
cate phraseology, when such phraseology appeared to us to be 
necessary to precision. If it appeared to us that our language 
was likely to perplex an ordinary reader, we added as many illus- 
trations as we thought necessary for the purpose of explaining it. 
The definitions and enacting clauses contain the whole law. The 
illustrations make nothing law which would not be law without 
them. They only exhibit the law in full action, and shew what 
its effects will be on the events of common life. 

Thus the code will be at once a statute book and a collection of 
decided cases. The decided cases in the code will differ from 
the decided cases in the English law-books in two most important 


points. In the first place, our illustrations are never intended to 
supply any omission in the written law, nor do they ever, in our 
opinion, put a strain on the written law. They are merely in- 
stances of the practical application of the written law to the affairs 
of mankind. Secondly, they are cases decided not by the judges 
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but by the legislature, by those who make the law, and who must 
know more certainly than any judge can know what the law is 
which they mean to make.” 


The provisions of this code, so far as its form is concerned, 
are arranged together in two parts; the first of which con- 
tains the law, with its explanations and exceptions, and the 
other, cases of the practical application of the law, under 
the name of illustrations. 'These two parts are distinguished 
from each other by being printed, the first in a larger, and 
the other in a smaller type. This description will become 
more intelligible by a specimen, which we shall take from 
the nineteenth chapter, ‘‘ Of offences against property ;” 
which we select, for no other reason, than because it exhibits 
in one view all the kinds of provisions above mentioned. 


OF MISCHIEF. 


** 399. Whoever causes the destruction of any property, or any 
such change in any property, or in the situation of any property, 
as destroys or diminishes the value of such property, intending 
thereby to cause wrongful loss to any party, is said, except in the 
case hereinafter excepted, to commit “ mischief.” 

Explanation. A person may commit mischief on his own pro- 
perty. 

Exception. Nothing is mischief which a person does openly, 
and with the intention in good faith of thereby saving any person 
from death or hurt, or of thereby preventing a greater loss of pro- 
perty than that which he occasions. 


Illustrations. 


(a) A voluntarily burns a valuable security belonging to Z, intending 
to cause wrongful loss to Z. A has committed mischief. 

(4) A introduces water into an ice house belonging to Z, and thus 
causes the ice to melt, intending wrongful loss to Z. A has committed 
mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with the 
intention of thereby causing wrongful loss to Z. A has committed 
mischief. 
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(d) A, knowing that his effects are about to be taken in execution in 
order to satisfy a debt due from him to Z, destroys those effects, with the 
intention of thereby preventing Z from obtaining satisfaction of the debt, 
and of thus causing wrongful loss to Z._ A has committed mischief. 

(e) A, having insured a ship, voluntarily causes the same to be cast 
away, with the intention of causing wrongful loss to the underwriters. 
A has committed mischief. 

(f) A causes a ship to be cast away, intending thereby to cause 
wrongful loss to Z, who has lent money on bottomry on the ship. A 
has committed mischief. 

(g) A, having joint property with Z in a horse, shoots the horse, in- 
tending thereby to cause wrongful loss to Z. A has committed mis- 
chief. 

(h) A, in a storm, throws overboard property of Z, in spite of Z’s pro- 
hibition, but intending in good faith to save the lives of the crew, or to 
save property of greater value than that which is thrown overboard. 
Here, A has not committed mischief. 

(:) A, in a great fire, pulls down houses in order to prevent the con- 
flagration from spreading. He does this openly, and with the intention 
in good faith of saving human life, or of saving property of more value 
than the value of the property sacrificed. A has not committed mis- 
chief.” 


The commissioners do not undertake to make a code, 
which shall look forward and decide beforehand all cases 
that may arise; nor do they suppose, that the cases which 
they insert, or any other, can be sufficiently extensive to 
settle every question which may be raised as to the con- 
struction of the code. But, admitting that no prospective 
legislation can go beyond the enunciation of a principle, and 
its exposition by a few obvious illustrations ;—the important 
question arises, what shall be done, when a case occurs, 
which every one admits to be deserving of punishment, but 
in reference to which the code is silent? Under the com- 
mon law system of England and of this country, the judge 
supplies the unknown law by analogy to that which is 
known; and, thus, in point of fact, not only makes a law for 
the particular case, but, contrary to the constitution of the 
United States and of probably every state in the union, a 
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law which is literally and strictly, and in the worst sense 
of the term, an ex post facto law. 'This system of judicial 
legislation, barely tolerable in civil cases, is theoretically if 
not practically absolutely frightful, when extended to the 
administration of penal law; and is accordingly rejected by 
the Indian Law Commissioners. The plan which they re- 
commend is substantially the same which we suggested 
three years since, in an article on the codification of the 
common law, namely, a legislative decision. ‘The commis- 
sioners, however, make this decision prospective in its ope- 
ration; in the particular case, which gives rise to it, the 
party charged with crime is “to have the advantage of a 
doubt on a point of law, as well as of a doubt on a matter 
of fact,” and to be discharged. We rejoice that this obvious 
principle of justice is in the way of being applied in India ; 
and we hope the example will be followed elsewhere, and 
particularly in our own country. The limitation of the 
judicial power to the administration of existing and known 
laws, and the consequent restraining of it from the exercise 
of the legislative function, is one of the most important of 
the legal reforms, which the age demands and must ulti- 
mately obtain. ‘The importance of the subject, and the able 
and satisfactory manner, in which it is treated by the com- 
missioners, will be our apology for the length of the follow- 
ing extract from their report. 


** We do not think it desirable that the Indian legislature should, 
like the Roman emperors, decide doubtful points of law which have 
actually been mooted in cases pending before the tribunals. In 
criminal cases, with which we are now more immediately con- 
cerned, we think that the accused party ought always to have the 
advantage of a doubt on a point of law, if that doubt be enter- 
tained after mature consideration by the highest judicial authority, 
as well as of a doubt on a matter of fact. In civil suits which are 
actually pending, we think it on the whole desirable to leave to the 
courts the office of deciding doubtful questions of law which have 
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actually arisen in the course of litigation. But every case, in which 
the construction put by a judge on any part of the code is set 
aside by any of those tribunals from which at present there is no 
appeal in India, and every case in which there is a difference of 
opinion, in a court composed of several judges, as to the construc- 
tion of any part of the code, ought to be forthwith reported to the 
legislature. Every judge of every rank whose duty it is to ad- 
minister the law as contained in the code should be enjoined to 
report to his official superiors every doubt which he may entertain 
as to any question of construction which may have arisen in his 
court. Of these doubts all which are not obviously unreasonable 
ought to be periodically reported by the highest judicial authorities 
to the legislature. All the questions thus reported to the govern- 
ment might with advantage be referred for examination to the 
law commission, if that commission should be a permanent body. 
In some cases it will be found that the law is already sufficiently 
clear, and that any misconstruction which may have taken place 
is to be attributed to weakness, carelessness, wrongheadedness, or 
corruption on the part of an individual, and is not likely to occur 
again. In such cases it will be unnecessary to make any change 
in the code. Sometimes it will be found that a case has arisen 
respecting which the code is silent. In such a case it will be pro- 
per to supply the omission. Sometimes it may be found that the 
code is inconsistent with itself. If so the inconsistency ought to 
be removed. Sometimes it will be found that the words of the 
law are not sufficiently precise. In such a case it will be proper 
to substitute others. Sometimes it will be found that the language 
of the law, though it is as precise as the subject admits, is not so 
clear that a person of ordinary intelligence can see its whole 
meaning. In these cases it will generally be expedient to add 
illustrations such as may distinctly shew in what sense the legis- 
lature intends the law to be understood, and may render it impos- 
sible that the same question, or any similar question, should ever 
again occasion difference of opinion. In this manner every suc- 
cessive edition of the code will solve all the important questions 
as to the construction of the code which have arisen since the ap- 
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pearance of the edition immediately preceding. Important ques- 
tions, particularly questions about which courts of the highest rank 
have pronounced opposite decisions, ought to be settled without 
delay ; and no point of law ought to continue to be a doubiful point 
more than three or four years after it has been mooted in a court 
of justice. An addition of a very few pages to the code will stand 
in the place of several volumes of reports, and will be of far more 
value than such reports, inasmuch as the additions to the code will 
proceed from the legislature, and will be of unquestionable autho- 
rity, whereas the reports would only give the opinions of the 
judges which other judges might venture to set aside.” 


We conclude this brief and imperfect notice of the penal 
code of India, by expressing our admiration of it as a literary 
production,—as a work of art, if we may so say,—and by 
commending it most earnestly to the study of all, in every 
country, who feel an interest in the progress of the great 
cause of law reform.  & 6. 





ART. VIIIL—CURTIS’S ADMIRALTY DIGEST. 


A Digest of Cases adjudicated in the Courts of Admiralty 
of the United States and in the High Court of Admiralty 
in England ; together with some topics from the Works 
of Sir Leoline Jenkins, Knt., Judge of the Admiralty, in 
the Reign of Charles II. By Groree Ticknor Curtis, 
of the Suffolk Bar. 8vo. Pp. 568. Little & Brown, 
Boston, 1839. 


Tue publication of admiralty reports in England is of com- 
paratively recent date. Although the decisions of the courts 
of common law and of equity had been made known to the 
public, almost from the first introduction of printing in Eng- 
land, yet it was not till the year 1799, that the adjudications 
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of her high court of admiralty—the most important of all 
her tribunals, so far as related to other nations—were com- 
municated to the world. The enemies of Great Britain— 
and she then had almost all the world against her—main- 
tained, that she had designedly withheld her decisions, or 
the reasons of them, because she felt conscious, that they 
were not founded upon the solid principles of justice; and 
that, being then mistress of the ocean, she chose to reserve 
to herself, without incurring the reproach of manifestly in- 
consistent decisions, the power of bending her administration 
of the law of nations to suit the fluctuating policy of the 
moment. : 

However well-founded those suspicions may have ap- 
peared at that period of irritation, yet, at the present day, 
when we can review with more calmness the masterly expo- 
sitions, by her great admiralty judge, the late lord Stowell, 
of the most delicate and difficult questions of international 
law, we cannot fail to be struck with the extraordinary con- 
sistency and steadiness of view, with which that eminent 
jurist carried out, to their utmost practical extent, the great 
principles of justice, by which Great Britain herself was to 
be bound, as she claimed to bind other nations. 

The state of the world was at that time peculiar; and 
the new cases, which were continually occurring, demanded 
the utmost caution and discrimination in the application of 
those general principles of international jurisprudence, which 
had been deduced and established upon classes of facts, or 
cases, materially differing in their accompanying circum- 
stances, from those which were then taking place. The 
French revolution had burst out; France was assailed 
directly, or indirectly, by the leading powers of the con- 
tinent; and the measures of her rulers, whether offensive or 
defensive in regard to other states, partook of that violence 
which was agitating the whole social order of Europe. 
Great Britain, for a time, was one of the neutral powers ; 
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but this, as the balance of Europe had been then long ad- 
justed, was an unnatural position in relation to her great 
rival; and some of her ablest statesmen would have had 
her, at an early period, take a hostile attitude, that would 
have allowed her to act, without restraint, as in their opin- 
ion any given exigency demanded. ‘The zeal and exasper- 
ation of the rulers of France, however, would not permit 
her British adversary to take the first step towards open 
hostilities ; but, in the midst of her conflicts with the mem- 
bers of the Germanic empire and the Russian autocrat, she 
issued a formal declaration of war against the kings (not 
the people) of England and Spain, and the hereditary stadt- 
holder of Holland. The declaration against England took 
place on the Ist of February, 1793, and was followed by the 
counter declaration of the latter in the same month. 

Great Britain was now embarked in the general confeder- 
acy against the new republic of France; and, in co#peration 
with the continental powers, among other measures, issued 
her well-known ‘ Additional Instructions” to her naval 
commanders (of the 8th of June, 1793), by which neutral 
nations were prohibited from carrying to France “ corn, 
flour, or meal ;” on the ground, that by the law of nations 
all provisions are to be considered as contraband, and liable 
to confiscation, in the case where the depriving an enemy of 
these supplies is one of the means intended to be employed 
in reducing him to reasonable terms of peace; and such, it 
was alleged, was the situation of France. he British 
cruisers were accordingly directed to take into their own 
ports all vessels loaded with those articles, in order that the 
articles should be sold to the British government, or into 
ports of countries in amity with Great Britain; the freight, 
however, being paid, and the vessels released. 

This measure of the British government, striking so deeply 
at the rights of American commerce—in a case which we 
maintained was not justified by the law of nations—and 

VOL. XXI.—NO. XLI. 8 
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aiming a direct blow at our “sister-republic,” France, only 
served still more to exasperate our countrymen; who yet 
remembered the injuries they had suffered from Great 
Britain in the revolutionary war, and all whose sympathies 
had, from the beginning of the European controversy, been 
warmly enlisted on the side of the French nation; which 
was then believed to be in pursuit of the same liberty, 
that we had just obtained. ‘Those persons, who are not 
old enough to recollect the feelings of that day, can have 
but a faint idea of the enthusiasm, which pervaded the 
whole American people, and stimulated them to aid, in 
every practicable mode, the efforts of a nation, who had just 
“unfurled the banner of freedom,” and whose very political 
existence as a “republic” was threatened by a powerful 
combination of the monarchical states of Europe. 

A recurrence to one of the leading measures of the Ameri- 
can cabinet, at that period, will strikingly show the general 
state of feeling. It was decided by Washington and his 
counsellors, that it was the policy and duty of the United 
States to remain neutral during the contest of the Kuropean 
powers. But even this prudent measure, dictated as well 
by national interest as by justice, was so unpopular, in con- 
sequence of its preventing us from taking part with France, 
our old revolutionary ally, that it required all the circum- 
spection and popularity of Washington, to enable the admin- 
istration to issue and carry into effect a proclamation of 
neutrality. ‘The public feeling on that occasion may be in 
some degree estimated, at the present day, by a circumstance 
stated in one of the letters of Mr. Jay, then chief justice of 
the United States, to Hamilton. Mr. Jay had prepared a 
draft of a proclamation; and, wishing to obtain Hamilton’s 
opinion, he sent it to him accompanied with this remark : 
“It speaks of neutrality, but avoids the expression, because 
in this country often associated with others’ !' The pro- 


' Life of John Jay, vol. i, p. 300. 
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clamation, which was in fact issued by the government also 
omitted the same offensive word ; and, after all, was received 
in most parts of the country with loud and deep murmurs. 

The British order of June, 1793, was succeeded by another 
(in the following November), authorizing their cruisers to 
detain all ships laden with goods, the produce of any French 
colony, or carrying provisions or other supplies for the use 
of such colony, and to bring them in for adjudication. This, 
like the preceding one, was deemed a flagrant violation of 
neutral rights, and produced a corresponding degree of irri- 
tation on the part of the American people. 

The excitement produced by these measures of the British 
cabinet was still farther inflamed by the conduct of the 
French diplomatic agents residing in the United States; 
who naturally resorted to such means as were at hand to 
render more odious the indefensible acts of her British rival. 

Under such peculiarly trying circumstances, the eminent 
English judge we have mentioned—himself too, belonging 
to one of the belligerents—was called upon to administer 
the principles of the international law of Europe. That his 
decisions should in some cases have been then ill received 
by a people, whose important interests were so deeply affect- 
ed by them, was natural; but that he should, with so few 
exceptions, have decided in a manner which we ourselves 
on cooler reflection are obliged to approve, cannot but excite 
our wonder. 

Environed as he was by the inevitable difficulties of his 
position, between the rights of his own country as a bellig- 
erent party, and the clamorous complaints of all neutral 
nations, whose interests, and whose real or supposed rights 
were sometimes injuriously affected by his adjudications, it 
became necessary to make known to the world the grounds 
upon which he administered the public law of Europe; the 
reasons of his decisions were loudly called for; and the pub- 
lication of them accordingly took place in the celebrated 
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Admiralty Reports, which are familiarly known to every 
professional reader. This publication (as we have under- 
stood in England) was most earnestly urged, if not origin- 
ally proposed by our able minister, Mr. King; who, in order 
to aid this desirable object, engaged to take a considerable 
number of the copies for the use of our government and 
country. 

It was a fortunate circumstance, that the decisions of lord 
Stowell should have formed the first regular series of admi- 
ralty reports. For, in addition to the fact, that the important 
questions of international law had then been more maturely 
examined, and principles better settled than at any earlier 
period, it may be said, in the language of Jenkinson (lord 
Liverpool), that the duties of that most important office, 
judge of the high court of admiralty, had “at no time been 
more eminently discharged, than by the distinguished person 
who now (1801) presides in that court; and who,” the 
same writer adds, ‘‘ from a conviction of the rectitude of his 
decisions, has suffered them, together with the reasons on 
which they are founded, to be published, in order that the 
world may determine on the truth of those principles which 
on all occasions, influence and guide his judgment.” * This 
eulogy on his talents and integrity is entirely supported by 
the acknowledgments even of an able writer belonging to 
one of those neutral nations who felt aggrieved by his deci- 
sions; we mean Schlegel, who wrote the well-known pam- 
phlet on neutral rights, in answer to lord Stowell’s opinion 
pronounced in the celebrated case of the Swedish convoy, in 
June, 1799. ‘That writer, while he differs in opinion on the 
law, yet with all his national partiality, has the liberality to 
say of him: ‘ This judge enjoys in England a consideration 
merited by his distinguished talents, his extensive acquire- 
ments in jurisprudence, and the dignities to which they have 


? Discourse on the conduct of the government of Great Britain in respect 
to neutral nations. Preiace, p. xi, 2d edit. 1801. 
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raised him. His work (the opinion on the Swedish convoy) 
indicates great knowledge, and, what is more, a sincere in- 
tention to discover truth and justice.” * 

We have remarked, that the decisions of lord Stowell 
were the first collection of admiralty cases that were pub- 
lished in England. It is true, however, that during the 
American revolutionary war, various cases were published 
in “one of the common papers, which should be most im- 
partial and popular,” by order of the British government ; 
and sir James Marriott adds the curious fact, that the gov- 
ernment further ordered, “that a number of impressions 
from the very same press should be taken off, and sent im- 
mediately to the British ministers at all the neutral maritime 
courts, so that they might be masters both of the facts and 
reasonings, and ready to give an answer to the complaints 
of those courts.” 

Immediately after the publication of lord Stowell’s deci- 
sions was begun, a volume was published by his predecessor, 
sir James Marriott, containing about sixty cases which were 
decided by himself and sir George Hay, between Michaelmas 
Term, 1776, and Hilary Term, 1779. The volume is en- 
titled “‘ Decisions in the High Court of Admiralty, during 
the time of sir George Hay and of sir James Marriott, late 
judges of that court;” and it consists of cases of Dutch and 
other neutral vessels, captured by the British, for bringing 
military and other supplies to the revolted American col- 
onies. 

The history of this publication (as we heard it related in 
England, though we cannot vouch for its entire accuracy) 
was this—that when sir James Marriott relinquished the 
office of admiralty judge, and lord Stowell, then sir William 
Scott, was put in his place, the former, upon the publication 


' Neutral rights; or an impartial examination of the right of search of 


neutral vessels under convoy. By J. F. W. Schlegel, Doctor and Professor of 
Law, &c. 
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of sir William Scott’s decisions, was a little piqued, that his 
own adjudications were not to make a part of the series of 
admiralty reports, and accordingly issued one volume of 
them himself. We allude thus particularly to this volume 
only because it is a part of the admiralty history, and 
because we observe, that the author of the digest now before 
us, has not made any reference to this body of decisions. 
It is true, indeed, they are of little value at the present day ; 
and could hardly claim any notice, except as they were 
decisions in the high court of admiralty in England, all of 
which come within the plan of the digest. As matter of 
juridical history, particularly in relation to the United 
States, they will afford an American reader, at the present 
day, some amusement, from the bitterness of language and 
coarseness of invective against the ‘“ rebels’ of the colonies, 
as well as the tone of contempt towards the leading authori- 
ties on international law, from Grotius to Vattel; the whole, 
intermixed with a sufficiency of the severest animadversion 
upon those subjects of his majesty, particularly the British 
merchants, who were ‘‘ supporting the American rebellion ; ”’ 
for, says sir James, in one case, ‘ the spirit of commerce, in 
all countries, rising beyond a certain degree, absorbs all 
public duties and spirit, and almost every moral and natural 
obligation.” (!)' In point of intrinsic utility, therefore, the 
decisions of almost any vice-admiralty court at the present 
day would be more important than these to the practising 
lawyer ; indeed, if it had been within the plan of Mr. Curtis 
to digest any other English cases than those of the high 
court of admiralty, a reference to the decisions of the late 
able vice-admiralty judge at Halifax, sir Alexander Croke, 
from the year 1803 to 1813 (reported by Stewart) would be 
valued by the profession. 

We now proceed to give a brief account of the highly use- 


1 Page 163. 
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ful digest of Mr. Curtis, which we have no hesitation in 
placing among the best of that class of works. It has been 
done with great labor, and is not a mere dry and meagre 
index to the books cited. The author says, in his well-writ- 
ten preface, “It did not seem to me a faithful performance 
of the task which I had undertaken, to state merely the dry 
result of each case, in a proposition, compressed into the 
narrowest compass of language, as digests of common law 
cases are usually compiled. ‘This would not have been 
practicable in a branch of jurisprudence so peculiar and 
discursive, and so little technical; nor would it have been 
useful. The attempt has been, to give not merely the dry 
point of a decision, but the full statement of the topics, as 
it had been given by the court. Whenever the notes of the 
reporters have presented this in what seemed to be the best 
form, | have sometimes made a partial use of their notes; 
but generally the language of the court has been exclusively 
followed.” 

It is extremely difficult, in a case like the present, to give 
any thing like a specimen of the work. If there is any 
difference in the skill and labor bestowed on the different 
parts of the work, we should select the titles—Admiralty, 
Jurisdiction, National Character, Statute, and Wages, as 
those of particular merit. Of the first of these titles we sub- 
join the author’s analysis : 


‘¢ ADMIRALTY. 


(A) Of the general extent of the Admiralty Jurisdiction. 
- (B) Of the particular Subjects of the Admiralty Juris- 
diction. 
(B. I.) MarITIME CONTRACTS AND QUASI-CONTRACTS. 
1. Contracts between part owners. 
2. Charter parties. 
3. Bottomry and hypothecation. 
4. 'The contracts of material men. 
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Insurance. 

Wages. 

Salvage, civil. 

Salvage, military. 

Averages, contributions and jettisons. 
10. Pilotage. 

11. Ransom. 

12. Surveys. 


PONE 


(B. IL.) Marrrme Torts AND TRESPASSES. 
1. T'respasses upon the persons. 
2. 'Trespasses upon vessels. 
3. Maritime torts which are not trespasses. 
4. Spoliations. 


(B. IIl.) Or prize anp ITs INCIDENTS. 


(B. IV.) Or THE cRIMINAL AND QUASI-CRIMINAL JURISDICTION 
OF THE ADMIRALTY. 
1. Crimes upon the high seas. 
2. Seizures for forfeitures and penalties.” 


It will be found that under some of the general heads, the 
author has set down subdivisions of his subject, which as 
yet have no adjudged cases under them. This gives his 
analysis a more complete and regular form, as a whole, 
than merely indexing the existing decisions ; his object ap- 
pears to have been, to give an entire outline of the system ; 
and thus, the extent to which the theoretical condition of 
that system has been practically filled up, and the portions 
which still remain to be completed, would appear on classi- 
fying the existing adjudications. 

The author has also in a few instances, where principles 
have not yet been well settled, introduced some commentaries 
upon the existing decisions. One example occurs under the 
head of Collision (p. 145) where he has extracted some val- 
uable remarks from the (London) Law Magazine, for May, 
1837, which deserve the attention of jurists. Discussions 
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of this kind may, in some cases, be useful even to the courts 
themselves ; whose adjudications, in order to make safe pre- 
cedents, must rest upon the ultimate and only solid basis of 
reason. 

We should have been still more obliged to the author if 
he had shown even less reserve in this respect, and had 
thought it consistent with his plan to insert brief commen- 
taries and references on some other titles; particularly, on 
those which are historically important, or which may here- 
after become peculiarly interesting to the United States, as 
a neutral, or indeed as a belligerent state. 

One class of cases, of vital importance to the United 
States as a neutral power, and demanding all the light that 
can be borrowed from the united labors of jurists and states- 
men, comprehends the decisions upon the much vexed 
question of the colonial trade, as it was called; that is, the 
direct trade carried on by a neutral, in a continued voyage 
from the colony of a belligerent to the mother country, such 
trade not being permitted to the neutral in a time of peace. 

The first decisions of lord Stowell upon this subject, 
which happened to be made while the war between England 
and France was waging fiercely, and to the great annoy- 
ance of neutral nations, agitated this country as vehemently 
as any one question ever did in relation to our commerce ; 
while they caused a wide difference of opinion between the 
government of Great Britain and that of the United States, 
and led our citizens, for a long time, to look with much sus- 
picion upon the character of the English high court of ad- 
miralty, and of the eminent judge who presided in it. 

A good deal of the embarrassment and vexation accom- 
panying these decisions arose, as on other occasions, from 
the warmth of feeling entertained by our countrymen for 
the people of France, our ancient and republican ally; a 
feeling, which, however natural and praiseworthy, disquali- 
fied us from judging of her, and of her enemies, as impar- 
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tially as we now can after the lapse of forty years; while 
it impelled us to join with her in the outcry against the rule 
adopted by the English admiralty court, in regard to the 
colonial trade, as peculiarly an English principle. Yet so 
far as France was a complaining party—whatever might 
have been maintained as to the general principle of interna- 
tional law—it would have been a conclusive argumentum 
ad hominem, a complete estoppel, that she herself had laid 
down the same principle, with the rae of the war of 1756, 
as it was called, half a century before that war, in her 
ordonnances of 1704, (re-enacted with modifications in 
1744), as we shall presently see. A brief history of this 
question may not be without use. 

As soon as the navy and merchant ships of France (to 
say nothing of Spain and the other belligerent nations) were 
driven from the ocean, and Great Britain obtained the entire 
command of that domain, the usual exclusive trade of 
France with her West Indian and other colonies was anni- 
hilated, and this great resource wholly cut off at a period 
when it was all important to her. If, however, she could 
carry on the same trade indirectly through neutral countries, 
it was obvious, that she could derive nearly the same advan- 
tage from it as if conducted in her own ships. She, there- 
fore, in contradiction to the old and long settled doctrine of 
monopoly between the mother country and the colony, threw 
open her colonial ports to neutrals, and allowed them, in 
time of war, a free trade with her colonies, from which they 
were excluded in time of peace, when she had the power to 
monopolize it herself, according to the established colonial 
policy of Europe. 

The United States, the most important neutral power at 
that period, immediately availed themselves of this advan- 
tageous trade, as circumstances permitted; confining the 
commerce to such merchandise, as was not within the gen- 
eral understanding of contraband articles. 
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It was soon discovered, that in this way, France was 
really deriving all the advantages from her colonies, through 
the medium of neutral carriers, that she possessed in time 
of peace by means of her own vessels. Great Britain, as a 
belligerent whose efforts to reduce her enemy were thus 
thwarted, was at length driven to assert rigorously the prin- 
ciple, that by the law of nations, neutrals had not a right 
during a war, to participate in a commerce between the col- 
ony and the mother country, from which they were excluded 
by that mother country in time of peace. 

The United States denied this to be a doctrine of the gen- 
eral law of nations; and treated it as a British doctrine, 
which had its origin in the war of 1756, and, from that cir- 
cumstance, took its popular name of the rule of 1756; and 
on that rule alone, the statesmen and jurists, as well as the 
party writers of Great Britain, rested their justification in 
regard to the United States, as well as in regard to the com- 
plaints of France. On the part of our own government, 
too, the question was argued upon the same ground, in 
respect to both of the belligerents.’ 

At the present day it seems extraordinary, that the British 
writers, throughout their warm and elaborate discussions of 
this question, should, at least so far as respects France, have 
rested their justification upon the rule of 1756; which, if a 
legitimate deduction from established principles of inter- 
national law, as acknowledged by other powers, had never- 
theless been chiefly practised upon by Great Britain, and 
hence had obtained the name and unpopular odor of a 
British rule. 

We say it seems extraordinary, that Great Britain, in a 
war with France, and while the latter was herself complain- 
ing and countenancing neutrals in their complaints against 
the former, for alleged violations of the public law of 


1 See the correspondence of the secretary of state, with Mr Erskine, in 
1808. Wait’s State Papers, vol. iii, p. 297, &c. 
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Europe, should have contented herself with appealing to the 
rule of 1756; when she could have silenced and confounded 
her adversary, by an appeal to the Ordonnances of that very 
adversary, in which the same principle, in a more rigorous 
form, is laid down in respect to neutrals. As this subject 
has somewhat faded from the recollection of most readers 
of the present day, and as the origin of the principle is of 
historical importance, at least, we shall bestow a few 
moments upon it. 

The Ordonnance of Louis fourteenth (July 23, 1704) has 
the following provision: ‘ Art. 6. Vessels belonging to sub- 
jects of neutral states, which shall depart from the ports of 
a state, the enemy of his majesty, and there have taken their 
lading, in whole or in part, to go to the states of any other 
prince than their own, whether allied to his majesty, neutral, 
or enemy, may be stopped and brought into his kingdom, 
and shall be declared good prize with their lading.” ' 

And it was further provided, that in cases of vessels bound 
even from a neutral port to an enemy’s port, on board of 
which should be found any articles of the growth or manu- 
facture of an enemy, such articles shall be lawful prize. 

The same rule was still further extended by France in 
1744.* 

We here see the very principle of excluding neutrals from 
the trade in question, established and enforced by France 
more than half a century before the war of 1756, in which 
the British followed the example. 

This historical fact, as we have observed, was not, that 
we are aware, brought forward in the British discussions of 
the question ; though it was afterwards used in the debates 
in congress, and in the journals of the day in our own 
country.’ 


! Valin’s Ordonnances de la Marine, tom. ii, p. 249. 


2 Valin, tom. ii, p. 250. 
3 We do not perceive, that it is noticed by Mr. Wheaton, in his late useful 
work on International Law. 
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As to the justice of the rule of 1756, we know, there has 
been a division of opinion among able men in our country. 
While many have not acquiesced in it, a few of our states- 
men, and among them the illustrious Ames, thought it was 
not wholly indefensible, at least under the circumstances of 
the times. Where interest exerts her mighty influence, it is 
difficult for feeble reason to withstand it. Yet the able and 
honest statesman just named, though one third of his per- 
sonal property was invested in the stock of an insurance 
company, that was supposed to be deeply injured by the 
British condemnations under this rule, reasons thus forcibly 
and feelingly, upon the principle and its application, in a 
letter to a member of congress, of the 27th of November, 
1805 : 


‘“* There is a good deal of ferment in Boston, and, I suppose, in 
all our sea-ports, in consequence of some late condemnations by 
the British. It is hard for people who lose money to believe, that 
those who get it by their loss can have any justice on their side. 
When the French and Spaniards take our vessels, we are not very 
angry, because we do not imagine they have power enough at sea 
greatly to extend the evil ; and we expect from them no regard to 
principles of any sort. But the English captures and condemna- 
tions alarm us, because we can scarcely see what there is that they 
cannot take ; and they provoke us, because we discern, or affect 
to discern, the perversion or evasion of principles, admitted and 
respected as much by them as by ourselves. 

**T am so unlucky as to be a considerable loser in the insurance 
office where these condemnations are felt. I am patriot enough 
to lament any obstruction to the growth of our commerce ; and I 
am not philosopher enough to be indifferent to the reduction of my 
property. For some time past I have tried, with a good promise 
of success, to convince myself, that the principles assumed by the 
British are untenable. My rage has not risen to fever heat, and 
my faith has gradually sunk down to the freezing point. To drop 
all metaphor, | am afraid the British are in the right in point of 
principle. 
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** Books afford but a dim light on such a subject. I do not pre- 
tend, that | have much consulted them. 

* War is an old condition of mankind, and commerce, as it is 
now carried on, is a new one. Anciently, the nations depended 
less on crossing the sea and more on the traffic by land than we 
do. Now the articles of indispensable necessity to most countries 
are drawn from the East and West Indies. Navies too were, 
before the invention of the mariner’s compass, less used, and less 
capable of being used, for long cruises, for traversing the wide 
ocean, and for searching and commanding all its shores than they 
are at this day. 

** Hence it is, that the rights of war, in respect to the exercise 
or restraint of the naval power of states, seem to me more un- 
settled, than any questions arising from the employment of forces 
on land. We are obliged to resort to general rules, which every 
body will admit in their principle, and contest in their application. 

**Scarcely any doubts subsist in regard to military land opera- 
tions ; but almost every thing is considered, or you will find people 
who affect to consider it, as novel, or dubious, or an abuse in the 
employment of a naval force, when neutrals are concerned. We 
hear of a modern law of nations, and of the adverse constructions 
of the maritime law, assumed, varied, and abandoned, as interests 
and alliances may happen to inspire zeal and sophistry to invent 
and maintain them. 

* This leads some persons to say, the maritime law has no prin- 
ciples; an inference altogether unwarranted. ‘The general prin- 
ciples are just, and their authority is not contested ; but the whole 
modern system of commerce and naval power is so recent, that 
these principles have not been long enough applied under a great 
diversity of circumstances to make their application familiar and 
precise.” Ames’s Works, pp. 490-491. 

This eminent statesman then proceeds to consider the 
argument, that the state of things then existing was different 
from that of any former war in Europe : 

“ Perhaps it may be said, the present position of things in 
Europe is unlike what has existed there in all former wars, except 
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the last. Prior to the war which ended in 1763, Great Britain was 
not possessed of the sovereignty of the seas. While something 
like a naval equilibrium remained, there was neither inducement 
nor occasion to apply the British principles in regard toan enemy’s 
colonies, as they are to be deduced from the late condemnations. 
While France could fit out fleets, and take British colonies, and 
intercept British trade or convoy, and protect her own, she was 
not obliged to sell her colony products to neutrals to so great an 
extent, as she has been under the necessity of doing ever since 
1794 or 1795. ‘The assistance of neutrals has become her only 
resource for drawing a cent from her colonies. Of course, by the 
superiority of the British naval arms, the colonies of her enemy 
are put out of a condition to assist the parent country in war 
almost as effectually as if they were captured and garrisoned by 
Britons. 

** When it is considered, that all the means of Great Britain to 
annoy, exhaust, and subdue her antagonist, and finally to prescribe 
a peace on terms compatible with her safety and existence are 
naval means, it seems to ensue as a consequence, that she has a 
right, while in a state of war, to use them to the utmost extent 
that may be necessary for preservation. Certainly she has a better 
right to exist, than neutrals have to trade. Self-preservation is the 
paramount law of states as well as individuals. If, therefore, the 
rights of neutrals happen to interfere with this superior right of the 
belligerent, they must yield, and be exercised only so far as may 
consist with it. 

** Necessity, I shall be told, is the tyrant’s plea. I reply, when 
that truly exists it is a good one, and for that reason tyrants resort 
to it when it does not exist. 

‘** Before the independence of the United States, Great Britain 
had it not in her power thus effectually to lock up her enemy’s 
colonies. France then also had fleets to protect them ; and she 
had merchant ships to transport their rich produce to the markets 
of Europe. Even then, however, Great Britain’s maritime prin- 
ciples were enforced against the Dutch and other neutrals. But, 
since the independence of America, circumstances have changed ; 
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and if the change has not given birth to new principles, it affords 
new light in the application of old ones. 

** Now France has not even a sloop or schooner employed in 
her colonial commerce. She is reduced to absolute nullity and 
impotence by the British navy, as to all the resources she once 
drew from her colonies. Who will hesitate in admitting, that this 
use of the British navy is to the last degree important to her, dis- 
tressing, humbling, enfeebling to her enemy, and perhaps ulti- 
mately decisive of the event of the war by its influence on the 
comparative force of the two nations? Every dollar received by 
France from her colonies would be employed against England. 
This is prevented by England. Moreover, the British colonies 
thrive directly and essentially by the exclusion of their hostile 
rivals from the European market ; and the British commerce is 
“even augmented by the circuitous and expensive supplies, which 
France ultimately receives.” pp. 491-493. 


He next considers the case of the conflicting rights of the 
neutral to carry on trade, and of the belligerent to annoy 
and conquer his enemy : 


** These, no doubt, are inducements for the British to exercise, 
and, possibly, to stretch all the maritime rights they have as a 
belligerent nation. If we hesitate to allow, that the exclusion of 
neutrals from enemies’ colonies is one of those rights, because the 
admission would too much restrict neutral commerce, let us sup- 
pose the British principle unfounded and reject it. If we find, that 
by its rejection the rights of the belligerent are annihilated, shall 
we not hesitate still more? Shall we not discern still greater 
difficulties? Being reduced to choose between two rival doctrines, 
shall we not endeavor to test them both by their operation, and 
prefer that which can be best reconciled with reason and justice ? 

‘“* Suppose, then, that Great Britain, with a power to hinder, has 
no right to hinder the exportation of the products of the French 
colonies to any European neutral port—of what use or efficacy is 
her navy in the prosecution of the war, so far as the colonies of 
her enemy are concerned? America, now independent, full of 
enterprise and capital, with a million tons of shipping, can buy in 
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the islands, store in the United States, and transport to neutral 
ports in Europe convenient for the supply of France herself, every 
hogshead of sugar, and every bag of coffee that can be furnished 
by the plantations, on such terms that the French colonies shall 
not feel the war. They shall not be annoyed by the British naval 
arms, but shall even flourish the more for their superiority. Depend- 
ing entirely on neutrals, they shall lose nothing by captures, be- 
cause, having sold their produce, they risk nothing ; while British 
produce is liable to capture, and, if not captured, to high war 
premiums of insurance. ‘The French colonist would ultimately, 
if not immediately, command a price for his crops, the more ad- 
vantageous by reason of the cheap and safe navigation of Ameri- 
can vessels ; he would prosper in full peace, while the British 
colonist would feel the effects of war on his profits. His only 
market would be England, because he would be undersold on the 
continent. The seamen withdrawn from the French colonial com- 
merce would be, as in fact they are, on board their men of war, 
or in the armies; and the resources of the colonies would be 
steadily and without diminution by capture drawn by France into 
her own territory, and employed to equip flotillas and array armies 
of invasion against England. 

**] cannot help observing, if all this be right in principle, it is a 
principle that will never be of any authority or value in practice. 
For whoever may happen to have the power to hinder these con- 
sequences, will surely employ a superior fleet to hinder them. It 
seems, therefore, to be a discouraging labor, to establish such a 
nugatory interpretation of the maritime law of nations as we are 
sure from its very nature the powerful must reject. 

“‘ We claim a right to trade to the French, Dutch, or Spanish 
colonies, and to convey their produce to any countries that will 
receive it. We say, that these nations, though enemies of Eng- 
land, are our friends, with whom we have long been accustomed 
to trade ; that they have adequate authority to adjust with us the 
terms of our intercourse with all their territories, the colonies 
as well as the parent countries ; and that, as our neutral traffic 
with these colonies is carried on in consequence of acts or laws 

VOL. XXI.—NO. XLI. 9 
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of those parent countries, it is a lawful trade, and the interruption 
of it by the British cruisers has all the qualities of tyranny and 
Injustice. 

‘“* The British cabinet might, I am afraid, confound our logic by 
replying: you have a right, as neutrals, to traffic with our enemy 
to as great extent as you could before the war ; and to that extent 
we do not now disturb your trade. But your trade with the 
enemy’s colonies is not of that description. It is not a privilege 
you derive from his grant, but from our arms. It is a species of 
trade you did not enjoy before, and never would have derived from 
the friendship of our enemy towards you. He makes use of your 
neutrality to escape from us. By your means the proceeds of his 
colonies become an effective branch of his force. ‘This we cannot 
suffer. His concession in opening his colonial ports is valid and 
legal, as regards the transactions between him and you; but as 
between us and you, it is a fraud, out of which no right can grow. 
It is a fraud, because it invalidates our belligerent rights ; and be- 
cause, notoriously, our enemy never opens his ‘colonies, till he 
can no longer resist that reason for opening them. Every fraud- 
ulent deed or grant is absolutely void, as it respects third persons 
who have bona fide titles. 

“If we attempt to answer this argument by ever so loud an 
invective against the sweeping tyranny of their principle, they 
would not fail to insist, that no principle can be less chargeable as 
arbitrary or indefinite than that which they enforce. It is not arbi- 
trary, because it does not depend in the least on Great Britain to 
open the colonies of her rivals in time of peace ; it is not indefi- 
nite, because England even now forbears to urge her claim beyond 
the practice and course of trade before the war. 

** What then, she might say, do I restrict or abridge of the 
American liberty of commerce? Surely not your usual inter- 
course with France, Spain, and Holland. I allow all that they 
ever allowed, till, in fact, they had nothing left to allow or refuse, 
having lost all power of protection or control over their colonies 
by the superiority of my navy. You may supply your own con- 
sumption by your direct trade with those colonies. You may trade 
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with such of those colonies as were open to you before the war. 
I abstain from condemning your cargoes of colonial produce, if I 
find it has been landed in the United States, and mixed with the 
mass of your property. A voyage from those colonies to the 
United States, as a mere cloak for the prosecution of the voyage 
to Europe, I consider illegal. 

“Had this doctrine of the British admiralty been early and 
publicly known, I cannot but suppose it would have been ac- 
quiesced in.” pp. 493-496. 


We have made these large extracts, because they present 
a better summary of the arguments on each side of this 
great question, than we recollect to have seen elsewhere. 
This highly gifted statesman, who, in any other than party 
times, would himself be regarded as an authority, says, he 
does not pretend to have much consulted books, and that 
‘books afford but dim light on such a subject.” It will not, 
however, be uninteresting to observe how nearly his views 
are in accordance with those of a writer of well known 
authority on international law (Puffendorf), who, in a letter 
to a correspondent, briefly discussed the question of the 
commercial rights of neutrals, a century before our own 
times. We give an extract from this letter, because, during 
the numerous discussions of our day, it has not been used 
(if used at all) in such a manner as to make it familiar to 
readers in general; and, in respect to the case before us, it 
cannot be liable to the suspicion of prejudice or party bias. 

It seems, that Mr. Gréning, a compiler of that day, was 
about publishing a work, De Libera Navigatione, and con- 
sulted Puffendorf; who returned him an answer in 1701, 
from which the following is an extract : 

“The work, sir, which you propose respecting the liberty of 
navigation, excites my curiosity. It is a fine subject, and one upon 
which no person, so far as I know, has made a particular treatise. 
I am apprehensive, however, (to judge by what you touch upon in 
your letter), that you will find people who will contest your views. 
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The question is certainly among the number of those which have 
not yet been settled upon clear and undoubted grounds, that can 
make a rule for all the world. In all the examples that are cited, 
there is almost always something of legal right and something of 
fact. Ordinarily, each one permits or prohibits the maritime com- 
merce of neutral nations with the enemy, according as it is im- 
portant to him to keep on terms of amity with the neutrals, or as 
he has the power to obtain from them what he wishes. The Eng- 
lish and the Dutch, may without any absurdity say—that it is 
lawful for them to do all the injury they can to the French with 
whom they are at war, and consequently to employ the most 
proper means of weakening them, which consists, in thwarting or 
cutting off their commerce ;—that it is not just, that neutral nations 
should enrich themselves at their expense, and, by drawing to 
themselves a commerce which is interrupted as to England and 
Holland, furnish to France the means of continuing the war ; more 
especially, as England and Holland ordinarily favor in another 
manner the commerce of those nations, and give them opportunity 
to transport and vend elsewhere the articles of merchandise of 
their own growth or manufacture ;—in a word, that they willingly 
leave to them, in full, the commerce which they have been accus- 
tomed to carry on in time of peace ; but that they ought not to 
allow them to augment it, by reason of the war, to the prejudice 
of the English and Dutch,” &c. 

It is observed by our countryman above quoted, that “ had 
this doctrine of the British admiralty been early and pub- 
licly known, I cannot but suppose it would have been 
acquiesced in.’”” Whatever might have been the result in 
that case, one thing is certain; that the principle itself was 
not so visibly the immediate occasion of complaint, as the 
vexations occasioned to our merchants by the varying modes 
of applying and enforcing it, and the uncertainty of the 
modes of proof that would satisfy the British courts. When 
the rule was first promulgated, it was simply announced, 
that neutrals were not, during a war, to engage in the colo- 
nial trade of the enemy, which was not open to them in 
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time of peace; for neutral ships had entered into that 
trade, under false papers and a false mask. It was then 
said, in applying the rule, that if the colonial articles of 
merchandise should be first imported into the neutral 
country and become incorporated into the common stock, 
the voyage was legalized. 

But still the question remained open, what should be the 
evidence of their being so imported and incorporated. It 
was stated by the court, in discussing this point, in one of 
the early cases, that the entry of the colonial cargo at the 
custom house of the neutral, and paying the duties, was 
evidence of that fact, and might neutralize the property. 
But, however well this rule might have operated in regard 
to countries where the payment of duties was made in 
money, and was attended with onerous formalities, the 
compliance with which would afford strong evidence of the 
fact in question, yet in the United States, it was otherwise. 
It was soon found, on the trial of cases in the admiralty 
court, that the entry at our custom houses, the securing of 
the duties by a bond, instead of paying them in money, and 
then the reshipping of the colonial produce in the same 
vessel for the mother country of the enemy, became a very 
easy process, and afforded but slight evidence of the property 
being incorporated into the common stock. And even when 
a sale of the property was held to be one proof of such in- 
corporation, nothing was easier than for two merchants, who 
had cargoes of colonial produce, to interchange with each 
other by a formal transfer, and thus comply with this requi- 
site also. 

Upon these new views of our mode of conducting business, 
for which the English courts were not prepared, though 
literally a compliance with their requisitions—they thought 
it necessary to require further evidence of the intentions 
of the neutral importer, as to the true destination of his 
colonial merchandise ; whether he was making a bona 
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fide importation of a cargo from the enemy’s colony to the 
United States as its real destination, or only with intent to 
pass it through our neutral ports, and make a continuous 
voyage to the enemy mother-country. In a case, decided in 
the year 1805, lord Stowell (then sir William Scott) has the 
following remarks upon these continuous voyages, and the 
intentions of the parties: 


“It is certainly true, that a continuous voyage from the colony 
of the enemy to the mother country, or to any other ports but those 
of the country to which the vessel belongs, will subject the cargo 
to confiscation ; and the only point which the court has to decide 
is, whether the voyage in question is to be considered as a con- 
tinued voyage or not. It is a question, in its nature subject to very 
considerable difficulties. ...... As the Essex (Orne), however, 
[tried in August, 1803], happened to be the leading case on this 
subject, it may not be improper, that I should state what I conceive 
to be the substance of it. It was the case of an American vessel 
which had gone from America to Lisbon, where finding the market 
bad, she went on to Barcelona, and there took on board a cargo of 
Spanish produce for the Havannah, under the direction of the 
agent in Europe, ‘that she should go to the Havannah, first touch- 
ing at Salem in America, where the owner (William Orne) re- 
sided, who adopted the plan and sent the vessel on.’ ... ‘It 
appeared clearly to the court, that it was the intention, originating 
in the mind of an authorized agent, acting under full powers, that 
the vessel should go to the Havannah, and that this purpose was 
adopted by the owner ; that it was in reality a continued voyage 
from Spain to the Havannah ; that, as to the intention, all doubt 
was done away by the adoption on the part of the owner, who had 
the vessel in his own port, and was fully implicated in the engage- 
ment of sending her on, according to the projected voyage. This 
was the fundamental case—a case of a trade from the mother 
country to the colony, with full knowledge of the circumstances, 
and a distinct adoption of the purpose on the part of the owner.” ' 


1 See 5 Robins. Adm. Rep. 365, &c. 
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Now, if the rule of 1756 could ever be justly applied, this 
was as clear a case under it as could happen. But, when 
this decision was first made known in the United States, and 
very imperfectly understood, from its being unaccompanied 
with the facts and circumstances, which appeared on the 
trial, it was received by the public as a flagrant violation of 
neutral rights, and caused a strong sensation in the mer- 
cantile community. 

The new requisitions, made from time to time, as to the 
proofs of the really neutral character of this branch of our 
commerce, caused new vexations that drew forth loud com- 
plaints; yet, annoying as they were, we can hardly, at this 
day, suppose that the practical operation of them, in their 
full extent, was contemplated at the time when they were 
imposed upon us. Belligerent nations, we know, are apt in 
the heat of warfare, to carry out their acknowledged rights 
to the full extent, and to assert claims which cannot be sus- 
tained. But, of the decisions of lord Stowell, in the English 
high court of admiralty, as a body of legal adjudications on 
questions of great magnitude—some of which, from their 
very nature, will long remain unsettled—the author of the 
present digest, after a careful examination, does not hesitate 
to speak in the following strong terms : 


“There is lingering in this country, even among intelligent 
persons, a feeling of prejudice against the English court of ad- 
miralty, which has its origin in the supposed injustice done in that 
court to the neutral commerce of the United States, during the 
period anterior to the last war with Great Britain ; and I suspect 
this feeling may sometimes have deterred American students from 
a due appreciation, perhaps from an examination, of the prize 
judgments of lord Stowell, in which are to be found the most 
elaborate discussions and applications of public law, clothed in a 
style of surpassing grace and finish, to which the annals of juris- 
prudence furnish no comparison. I confess that I can discover no 
serious foundation for such a prejudice. Doubtless the British 
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government of that period dealt with the commerce of the United 
States, as they did with that of some other neutral nations, oppres- 
sively and injuriously, but I find no manifest violations of inter- 
national rights, no inconsistent departures from the known prin- 
ciples of public law, in the decisions of lord Stowell. I have 
studied the judgments of that learned person with care ; and the 
sagacity, the firmness and honesty, with which he applied the rules 
of law, and reached the substantial justice of the cause before 
him, are to me not less obvious and attractive, than the classical 
spirit and thorough cultivation of his mind. Occasionally, it is 
true, when encountering the devious policy of France, his scorn 
of the theories and novelties of French politics is discoverable in 
the satire, which he sometimes interwove with the course of his 
argument. It is easy also to conjecture, that privately he regarded 
Napoleon with a real British hatred. But he rarely forgot, and 
indeed frequently reminded those before him, that he was sitting 
in a court of the law of nations, though under the immediate 
authority of Great Britain. He administered the law of prize, 
not as it may be administered—the law of mere force and con- 
quest—but as a great system of international jurisprudence, resting 
for its foundations on the sense and convention of mankind. No 
national, or other prejudice, should deter the student of general 
law from an acquaintance with his judgments. Masterly and 
beautiful discussions, they form a unique and enduring result of 
judicial labors, the value of which is not limited to their immediate 
availability in the practical wants of a lawyer’s chambers, but 
which, whether in peace or in war, will always be resorted to for 
instruction in public law, as long as the nations, judging and re- 
cording in the English tongue, shall maintain any supremacy in 
the maritime relations of the globe.” Preface, pp. ix, x. 


To this eulogy, we believe, we may add, that in the ad- 
ministration of public law in the courts of the United States, 
by our accomplished jurist, Mr. justice Story, no single name 
is of so commanding authority as that of lord Stowell; and, 
certainly, no one in the United States has had so frequent 
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occasion to examine and review the opinions of lord Stowell, 
as that distinguished judge.’ 

But we must return to the work before us. And one re- 
mark, which we must not omit, is this; that although the 
cases arising out of the rights of war—like that which we 
have been considering—are in many respects the most im- 
portant and interesting, yet the civil part of the digest, as it 
may be called in contradistinction to the rest, is of the great- 
est utility to the profession at the present period of peace. 
The author has here also bestowed much labor and attention 
on the arrangement of the materials, and his statements of 
the points decided ; and the value of the work to practisers 
is proved by the fact, that before the sheets of the first edition 
were hardly dry from the press, a second was called for. 
We may add, that we believe they will find in it all that 
they could desire in a work of this kind. The volume 
closes with the charge of sir Leoline Jenkins on admiralty 
criminal jurisdiction; and we hope the publication of the 
present work will draw the attention of our lawyers, gen- 
erally, to the subject of the administration of justice by the 
admirable system of proceedings in the courts of admiralty— 
a system, which justly deserves the encomiums bestowed 
upon it in Mr. Curtis’s preface : 


“The admiralty should be otherwise known, than as a court of 
curious learning, where controversies are determined upon prin- 
ciples and under forms, which, to the popular feeling, are unusual, 
abstruse or difficult of apprehension. Its process and forms are 
indeed in many respects different from those of the common law, 
the administration of which is most generally familiar to the people 
of the United States. But one of its main and most characteristic 
features is, that it is, to the extent of its jurisdiction, a court of 
equity. It entertains pleas of part performance, and decrees an 

1 Of the whole number of volumes of Circuit Court Reports of the United 


States, included in the digest, nine (or about one half) are occupied with 
the decisions of Mr. justice Story. 
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instrument to be good in part and bad in part, as the fact and 
equity of the case may be. It annuls positive contracts improvi- 
dently entered into by its ‘ ward,’ the seaman, and is not re- 
strained from his protection by the binding sanctity of a seal. It 
rejects altogether in its pleadings the technical niceties of the com- 
mon law, and requires only that the substantial merits should be 
set forth, in forms that are peculiar, indeed, but wholly liberal and 
unembarrassing. In the construction of contracts, it seeks to 
combine the intention of the parties and actual justice, in the 
result of their controversies. This feature of the jurisdiction may 
well commend it to public favor ; and held as it is under the con- 
stitution of the United States, it is of little moment, at the present 
day, whether it sprang from the stock of the royal prerogative, as 
a flower of the crown, while trial by jury, inestimable right as it 
may be, with all the rigors and technicalities of the common law, 
has descended to us from the commons of England. The institu- 
tion, like every other with which the people of the United States 
have to do, is to be judged of far less by its origin, than by the 
practical uses to which they have applied it, under their own great 
and unencroaching constitution.” Preface, pp. v, vi. 





ART. IX.—ON THE VALIDITY OF AN INSURANCE IN CON- 
TRAVENTION OF THE LAWS OF A FOREIGN COUNTRY. 


[Translated from an article by Dr. Lewis Duncker, university-syndic at 
Marburg, published in the Archiv fur die Civilistische Praxis, vol. xxi.] 


TuereE is no doubt, that an insurance which refers to an 
undertaking, forbidden by the laws of the country of the 
contracting parties, is invalid ;' and, whether it is the law of 
the place, where the contract is entered into, or where it is 
to be performed, is immaterial ; since the character of subject 
is not lost by a temporary residence in a foreign country. 


1 L. 5, C. de legib. (1, 14) ; Benecke’s System of Assurance and Bottomry 
(in German), Part i. p. 26. 
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But this invalidity also exists, when the object of the insur- 
ance is one, which is contrary to the laws of the country 
of only one of the contracting parties, whether it be of the 
insurer or the insured; for though that party only, who 
enters into a contract against the law of his own country, 
acts directly illegally, yet the other party is obnoxious to 
the reproach of participating; and, consequently, neither of 
the parties can support an action against the other on such 
a contract. Ifthe object of the insurance be a transgression 
of the law of the country of the insurer, and the insured 
brings an action against him to recover compensation for a 
loss, it is evident, that the courts of such country cannot 
entertain jurisdiction of a contract, which is forbidden by 
the laws of that country. The same consequence results 
also, when, for example, because the insurer has changed 
his place of residence, the action is instituted in a country, 
by the laws of which the contract is not forbidden; for the 
validity of an obligation is to be judged of according to the 
laws, which are applicable to it at the time of its origin.’ 
If, on the other hand, the insurer brings an action against 
the insured for a recovery of the premium, though, accord- 
ing to the laws of the country of the latter the contract may 
subsist, it is a sufficient answer to the action, that the con- 
tract is invalid by the laws of the country of the plaintiff; 
and the replication of the latter, that the defendant is a par- 
ticipator in a forbidden act, may be repelled by the rejoinder, 
that in such a case the possessor’s right is the stronger.’ It 
is the same, when the contract is entered into in contraven- 
tion of the laws of the country of the insured. 

Some of the old jurists go still further, and maintain that 
the insurance is invalid, when both the contracting parties 


' Weber, Natural Obligation, (in German) § 62; Eichborn, Introduction (in 
German) § 36. 

? L. 8, D. de cond. ob turp. caus. (12, 15): Porro autem si et dantis et ac- 
cipientis turpis causa sit, possessorem potiorem esse. L. 2, C. eod. (4, 7). 
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are foreigners.' Pothier founds this view upon the follow- 
ing reasoning. ‘Those, who carry on trade in any country, 
he says, are, by the law of nations and by natural law, 
subject to the laws of that country. Every sovereign has 
power and jurisdiction over whatever is done within his 
dominions ; and, consequently, he has the right to give laws 
for the carrying on of trade therein, which laws are binding 
on all persons engaged in such trade, whether they are 
foreigners or subjects. We cannot deny the right of the 
sovereign to retain certain commodities within his own 
kingdom, and to forbid their exportation ; an exportation of 
such goods is consequently an injury to his right to retain 
them ; and is therefore a contravention of the law. Besides, 
even though a French citizen were not subject to the Span- 
ish laws, in respect to the trade which he carries on in 
Spain, (which, however, is not true), it cannot be denied, 
that the Spaniards whom he is obliged to employ are subject 
to those laws; and that the latter act contrary thereto, when 
they aid in the exportation of goods, of which the laws for- 
bid the exportation. Now, as a contraband trade with 
Spain is not possible, without engaging Spanish subjects in 
a transgression of the law, the smuggler participates in 
such transgression ; for whoever engages another to commit 
an illegal act is himself guilty of an illegal act. Such trade 
is consequently forbidden, and contrary to good faith; and, 
for that reason, an insurance which refers to it is invalid. 
But far the greater number of jurists regard an insurance 
against the laws of a foreign state as valid, on the ground, 
that foreigners are not subject to those laws.* The laws of 


! Pothier, Traite d’Assurance, n. 58; 1 Marshall on Insurance, 51, 53. 

? Valin, Comm. sur l’ordon. marit. art. 49, tit. d’Assur.; Emerigon, Traité 
d@ Assur. ch. 8, sect. 5; Benecke, part 1, pp. 34, 35; Mittermaier, German 
Private Law (in German) § 212; Eichborn, § 114; Pohls, Treatise on Marine 
Assurance (in German), part 1, pp. 70, 71 ; Maurenbrecher, German Private 
Law, § 391. 
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particular states, for the most part, consider contraband 
trade with foreign countries as not illegal, and an insurance 
which refers thereto as valid.’ 

The old doctrine has been revived in modern times by 
Pfeiffer,* in reference to a case, which naturally comes 
under the idea of insurance. This author refers to the 
common principle, that all contracts infected with moral 
turpitude are invalid,* and asserts, that to this class those 
contracts also belong, the purpose of which is a transgres- 
sion of the laws of a foreign country. The transgression of 
foreign revenue Jaws certainly does not partake of the 
nature of a common crime, but yet it may be said, that a 
contract, whose essential motive and purpose consist in 
withdrawing from a third person,—whether a private per- 
son or a state,—whether the state of the parties or a foreign 
state,—that, to which such person, according to the law of 
the place, where the contract is to be performed, or the act 
which constitutes the same is to be done, has a perfect right, 
contains an injury to morals, on account of which such 
contract is invalid, as a factum turpe, according to the 
common law. 

The decision of this controversy is very properly made 
by Pfeiffer to depend upon the question, whether there is 
any injury to morals in the transgression of foreign laws; 
and, consequently, whether contracts entered into for the pur- 
pose of such transgression belong to the class of those, which 
the common law considers as pacta turpia and invalid. 

The expression, that an act is against good manners 
(contra, adversus bonos mores), which occurs so frequently 
in the Roman law, has a double signification. 


! England: Park, ch. 13; 1 Marshall, 53; France: Emerigon, as above 
cited, and in the new Valin, pp. 399, 400; Hamburg: Benecke, p. 35. 

? Practical Deductions (in German) book 3, 1. 4. 

3 L. 26, D. de verb. obl. (45, 1); 1. 185, D. de reg. jur. (50, 17) ; 1. 6, C. de 
pactis, (2, 3). 
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1. In the broad and proper sense, every action is under- 
stood to be against good manners, which is repugnant to the 
general principles of morality. This idea is most clearly 
expressed in the law 15, de cond. instit. (28, 7,): nam que 
facta ledunt pietatem, existimationem, verecundiam nostram, 
et ut generaliter dixerim, contra bonos mores fiunt, nec facere 
nos posse, credendum est. As particular examples, the law 
9, eod., mentions the following: when one does not redeem 
his father from captivity; or neglects to furnish his parents 
or patron with necessary support. So, an agreement, that 
the husband shall not be entitled to the beneficium compe- 
tentia, is contrary to good manners, because it is injurious 
to the respect, which the wife ought to entertain towards 
her husband ;' so a contract, that one will not prosecute the 
other contracting party, on account of an offence which is 
yet to be committed, because the validity of such a contract 
would excite to crime.’ 

Every thing, which is repugnant to good manners, is also 
morally wrong, (turpe, inhonestum), and thence both these 
expressions are used as synonymous.* The opposite of 
these terms is honestum, which Brissonius very exactly 
defines as id, quod non modo licet, sed et virtuti et bonis 
moribus non adversatur, sed hoc amplius, quod decorum con 
veniens honorique congruum est. 

The decision of the question, whether any thing is con- 
trary to good manners, does not depend upon the views, 
which, among a certain people, or at a particular time, 


1 L. 14, § 1, solut. matrim. (24, 3). 

2 L. 27, § 3, 4, de pact. (2, 14) ; 1. 1, § 7, depos. (16, 3). See also 1. J, § 1, 
de extraord. crim. (47, 11); 1. 15, § 5, 20, 38, de injur. (47, 10). 

3 L. 134, pr. de verb. oblig. (45, 1) :—respondit, ex stipulatione, que pro- 
reponetur, cum non secundum bonos mores interposita sit, agenti exceptionem 


doli mali obstaturam, quia inkonestum visum est, vinculo pene matrimonia 
obstringi, sive futura, sive jam contracta. L. 9, § 1, de lib. et posthum. (28. 
3) ; 1. 112, § 3, de leg. I, (30) Tit. D. de cond. ob turp. caus. (12, 5); Tit. C. 
eod. (4, 7). 
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prevail in relation to the subject; but upon the immutable 
principles of a rational morality. Honestum igitur, says 
Cicero, fin. lib. ii, ch. 14, id intelligimus, quod tale est, ut 
detracta omni utilitate, sine ullis premiis per se ipsum possit 
jure laudari, quod quale sit non tam definitione, qua usus sum, 
intelligi potest, quamquam aliquantum potest, quam com- 
muni omnium judicio, et optimus cujusque studiis atque 
factis. It is consequently wholly indifferent to the notion of 
what is repugnant to good manners, whether an act, which 
is condemned by these general principles of morals, is pun- 
ishable by the laws of a particular state, or whether those 
laws consider it as merely invalid and of no effect. And 
even when the laws of a state permit an immoral act, and 
connect certain legal consequences with it, such act does not 
thereby lose any thing of its moral turpitude.’ 

By the common law, for example, debts contracted in 
playing at games, which neither strengthen the body nor 
exercise the mind; and, by the laws of particular states, 
debts contracted in violation of prohibitions affecting certain 
classes of subjects, are invalid; but yet it is agreed, that he 
acts contra bonos mores, who takes advantage of such laws 
to defend himself against his creditor.’ 

2. In a narrow and improper sense, the Roman law re- 
garded those actions as repugnant to good manners, which 
were only immoral according to the peculiar views of the 
Roman people, whether they were repugnant to the general 


' Non omne quod licet, honestum est; 1. 144, de reg. jur. (50, 17): Semper 
in conjunctionibus non solum quid liceat, considerandum est, sed et quid 
honestum sit ; 1. 42, de rit. nupt. (23, 2). 

2 The contract of play, though entered into against the prohibition of the 
civil law, being a contract, which does not contain any injustice in itself, 
ought not the less to oblige the loser to perform his engagement, and to pay 
the sum which he loses. I incline to think, that those who lose considerable 
sums, by playing at prohibited games, upon their word of honor, are obliged 
in conscience to pay such losses. Pothier, Traite du contr. du Jeu, n. 55 
and 58. 
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principles of morals or not. The law 42, de verb. signif. 
(50, 16,); says in this respect :—proba quedam natura 
turpia sunt, quedam civiliter et quasi more civitatis, ut puta 
JSurto, adulierium natura turpe est, enimvero tutele damnari, 
hoc non natura probrum est, sed more civitatis, nec enim 
natura probrum est, quod potest etiam in hominem idoneum 
incidere.' As actions of this kind are only objectionable, 
according to the view of a particular people, at a particular 
time, and this character does not of necessity belong to 
them, they may, according to the view of another people, 
which does not depart from the general principles of morals, 
or even according to the view of another people, which 
allows of the same, possess a different character at another 
time. 'To this class belongs the prohibition contained in the 
Roman law against partitions of estates, because such con- 
tracts were held to be contra bonos mores ;* whilst, by the 
German law, these contracts have always been considered 
as valid. The law of insurance furnishes another example. 
Several of the old laws of particular states forbid the insuring 
of the life of a man;* and Pothier‘ gives as a reason for 
this principle, that it is repugnant to good manners to esti- 
mate the life of a free man at a sum of money. But the 
modern law finds nothing offensive in such an insurance, 
which renders it invalid.* 

This being premised, the decision of the question, whether 
a transgression of the revenue laws of a foreign state is 
repugnant to good manners, is no longer difficult. 

According to general principles, trade is free ; and, conse- 
quently, every one may, both in respect to his own and to a 
foreign state, import and export what he pleases, without 
being subject to any restriction. A state may always have 


1 Adversus bonos mores hujus civitatis,—in the law 15, § 6 de inj. (47, 10). 
* Thibaut, System, § 852, (8th ed.) 

3 Benecke, part 1, p. 54; Pohls, part i, p. 74. 

4 Traité d’Assurance, n. 27. 5 Pohls, p. 75. 
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grounds, upon which to restrict commerce of the one or other 
kind; but such a regulation can only be binding upon the 
subjects of that state ; for the prohibition or restriction of an 
action, which is in itself permissible, cannot bind foreigners, 
nor does such an act, by being thus forbidden, assume the 
character of immorality in general. The above-mentioned 
ground of Pfeiffer, that it is immoral to take from a third 
person that to which he has a right, must in general be 
admitted as true; yet it is not sufficient for the present 
case, because a state clearly has no such right in regard to 
a foreigner; for the right of the state, which results from 
the prohibition to import or export, reaches so far only as 
the law itself has binding power, that is, for the subjects of 
such state. Inasmuch, therefore, as it cannot be asserted, 
that, according to the peculiar view of the German law, the 
transgression of the revenue laws of a state, to which the 
smuggler does not stand in the relation of subject, is an 
immoral act, it follows, that a contract of insurance, which 
refers to such an undertaking, must be regarded as valid 
among foreigners. le B, @ 
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JURISPRUDENCE. 


I.—DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 3 Meeson and Welsby, Part 3; 6 Dowling’s Practice Cases, 
Part 3; 8 Carrington and Payne, Part 2; 2 Nevile and Perry, Part 3; 3 
Same, Part 1; 5 Scott, Part 1; 6 Adolphus and Ellis, part 2. 


ARBITRATION. (Award, when final.) A cause and all matters 
in difference having been referred to arbitration, the arbitrator set 
out all the facts upon the face of his award, and then awarded that 
the plaintiff had no cause of action against the defendant ; and 
stated that he determined the action in favor of the defendant. 
He then, after awarding by whom the costs of the reference 
should be paid, concluded as follows :—* But if the court shall 
be of opinion, upon the facts hereinbefore stated, that the plain- 
tiff is entitled to recover in the action, then I determine the 
action in favor of the plaintiff, and order and award that the 
defendant pay damages to the plaintiff to the amount of one 
shilling, and also pay to the plaintiff the costs of the reference.” 
Held, that, the arbitrator having come to a positive finding, and 


expressly declared his own opinion, the award was sufficiently 
final, and the latter clause might be rejected. Barton v. Ran- 
son, 3 M. & W. 3382; S. C. 6D. P. C. 384. 

ATTORNEY. (Change of name by.) When an attorney changes 
his name, the court will not grant a rule for altering his name 
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on the roll, by adding his new name to that which is already 
engrossed on it. Exp. Ware, 6 D. P. C. 463. 

BURGLARY. (Misnomer.) The prisoner was indicted for 
breaking the house of 8S. W., and striking D. James; the evi- 
dence was that he struck D. Jones, and it was held that the pri- 
soner could not be convicted of the burglary. Rex v. Parfitt, 8 
C. & P. 288. 

CHARTER-PARTY. (Pratique, what is.) On an issue on a 
clause in a charter-party, that the plaintiff on a certain day had 
been ready to unload a vessel, and had received pratique, the 
plaintiff proved that the port of unloading was on the coast of 
Africa, where no custom-house or institution for giving pratique 
existed ; that he was ready to unload the vessel on that day, 
and that no impediment to unloading existed ; the jury found 
that the vessel was ready to unload on the day, but had not 
received pratique: Held, that on this issue the plaintiff was 
entitled to the verdict, for pratique, in this charter-party, meant 
unloading the vessel in accordance with the laws or customs of 
the country. Balley v. De Arroyave, 3 N. & P. 114. 

CONTRACT. (Construction of building contract.) ‘The plain- 
tiffs, on the 19th April, 1836, entered into a written contract to 
build, for the sum of 1700/., a brewery for the defendants, so 
far as regarded the carpenters’ work, within the space of four 
months and a half next ensuing the date of the agreement ; and 
in default of completing the same within the time thereinbefore 
limited, to forfeit to the defendants 40/. per week for each week 
that the completion of the work should be delayed beyond the 
31st August, the amount to be deducted from the said sum of 
1700/., as liquidated damages. The plaintiffs did not begin the 
work for four weeks after the date of the agreement, in conse- 
quence of the defendants not being able to give them possession ; 
they were afterwards delayed one week by the default of their 
own workmen, and four weeks by the default of the masons, 
&c. employed by the defendants ; and the work was not com- 
pleted till five weeks after the time limited: Held, that the 
defendants were not entitled to deduct from the 1700/. any sum 
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in respect of the delay, either for the one or the four weeks. 

Holme v. Guppy, 3 M. & W. 387. 

EVIDENCE. (Of reputation—Declarations against interest, 

or accompanying act.) Indictment for obstructing a highway. 

Plea, not guilty. A witness stated, that about forty years ago 

a deceased occupier of land over which the road passed, planted 

a willow near the road. The witness was then asked what the 

occupier said when he planted the willow. The witness an- 

swered that the occupier said that he planted the willow to 
show where the boundary of the road was when he was a boy. 

It was held, that the statement of the occupier was not receivable 

in evidence, on the ground that it was evidence of reputation, 

or as a declaration accompanying an act done, or as a declara- 
tion against the interest of the party making it. Reg. v. Bliss, 

2N. & P. 464. 

2. (Cross-examination.) When a statement made by a party to 

a suit in giving evidence on a former trial has been got out in 

cross-examination, only so much of the remainder of the evi- 

dence is allowed to be given on re-examination as tends to qual- 

ify or explain the statement made on cross-examination. 2 B. 

& B. 297.) Prince v. Samo, 3 N. & P. 139. 

. (Accomplice.) The evidence of an accomplice must be con- 

firmed in some matter relating to the prisoner, as connected 

with the subject-matter of the inquiry. Reg. v. Dyke, 8 C. & 

P. 261. 

. (Examination.) A witness cannot be examined from a written 
paper, without allowing the counsel on the opposite side to see 
it. Reg. v. Duncombe, 8 C. & P. 369. 

. (Husband and Wife.) B., having been convicted of felony, his 
wife was allowed to be examined as a witness upon an indict- 
ment for the same identical offence against A. Reg. v. Williams, 
8 C. & P. 284. 

FORGERY. (Intent todefraud.) Upon an indictment for utter- 

ing a bill of exchange, knowing it to be forged, the jury found 

the uttering with a knowledge of the forgery, and the judges, 
upon a case reserved, decided that the intent to defraud must 
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be inferred from the uttering and guilty knowledge. Reg. v. 
Hill, 8 C, & P. 274. 

LARCENY. (What is a felonious taking.) The prisoner hired 
a horse and gig with a felonious intent to convert them to his 
own use, and drove them away to the town of R., where he 
offered them for sale under their value, but did not sell them ; 
and Tindal, C. J. held, that as there had been no actual conver- 
sion, but only an offer to sell, the offence did not amount to 
larceny. Regina v. Brooks, 8 C. & P. 296. 

f LIMITATIONS, STATUTE OF. (Acknowledgment.) The fol- 

} lowing letter from the defendant to the plaintiff's attorney was 

held not to be a sufficient acknowledgment of a debt to take the 

| case out of the statute of limitations :—‘ Since the receipt of 
your letter (and indeed for some time previously), 1 have been 
in almost daily expectation of being enabled to give a satisfac- 
tory reply to your application respecting the demand of Messrs. 

M. against me. I propose being in Oxford tomorrow, when I 

will call upon you on the matter.” 





re 





The construction of a doubtful document, given in evidence 
to defeat the statute of limitations, is for the court, and not for 
the jury. If it be explained by extrinsic facts, they are for the 
consideration of the jury. (2 T. R. 760; 3 Bing. N. C. 883.) 
Morrell v. Frith, 3 M. & W. 400. 

MASTER AND SERVANT. (Dismission before the end of the 
time.) Where a servant was retained for a year, his wages to 
be paid quarterly, he was dismissed at the end of a month from 
the commencement of the second quarter ; he then, before the 
expiration of the quarter, brought an action of indebitatus as- 
sumpsit for work and labor ; money was paid into court suffi- 

j cient to satisfy for the work done: it was held, that the de- 

fendant was entitled to a verdict, as at all events the plaintiff 

could not maintain an action until the end of the quarter. 
Semble, an action of indebitatus assumpsit, for work and labor 
done, cannot be maintained by a servant, although he may have 
been ready and willing to perform the labor, and may have 
been improperly dismissed from the service. Smith v. Hay- 
ward, 2 N. & P. 4382. 
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MURDER. (JIncitement to commit.) If two persons incite each 
other to commit murder together, and the means employed to 
produce death take effect upon one only, it is murder in the 
survivor. Reg. v. Alison, 8 C. & P. 418. 

PARTNERSHIP. (Joint action by partners.) <A. & B. carried 
on business together as solicitors in partnership, and held them- 
selves out as such, and the defendant employed them in that 
capacity. By the agreement under which A. and B. entered 
into business together, B. was to receive annually out of the 
profits the sum of 300/., but he was not to be in any manner 
liable to the losses of the business, and was to have a lien on the 
profits for any losses he might sustain by reason of his liability 
as a partner : Held, that A. & B. were properly joined as plain- 
tiffs in an action for work and labor, as the money, when reco- 
vered, would be the joint property of both until the accounts 
were ascertained and the division took place. Bond v. Pittard, 
3M. & W. 357. 

POWER. (Execution of, by will.) A married woman had power, 
under her marriage settlement, to appoint certain lands to uses 
by her last will and testament, “ signed and published in the 
presence of, and attested by, three or more creditable witnesses.” 
The reversion in the same lands, subject to certain life estates, 
was also vested in her. She made a will, containing a devise 
of all her property real and personal, but not referring to the 
power. ‘The attestation stated the will to be signed, sealed, and 
delivered by the testatrix in the presence of three witnesses, 
whose names were subscribed: Held, that the will was a due 
execution of the power. Delivery is equivalent to publication 
of a will. Curteis v. Kenrick, 3 M. & W. 461. 

RAPE. (Assault.) If aman get into bed with a married woman 
by fraud, and have connection with her by her consent, under 
a belief that he is her husband, it is not a rape, but the prisoner 
may be convicted of an assault, under the stat. 7 Will. 4 and 1 
Vict. c. 85, s. 11. Regina v. Saunders, 8 C. & P. 265; Rex 
v. , id. 286. 

ROBBERY. (Property.) A servant sent to sell goods of his 
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master, was robbed of the price of the goods on his way home: 
Held, that the money could not be laid to be the property of the 
master, as it had never been in his possession. Reg v. Radich, 
8 C. & P. 257. 

SCHOOLMASTER. (Action for salary by.) A schoolmaster 
retained the plaintiff asa teacher of the French language, on a 
yearly engagement, at a certain salary, with board and lodging, 
and dismissed him for absenting himself for two days. In an 
action for salary, the defendant pleaded that the plaintiff wrong- 
fully absented himself an unreasonable time, to wit, for two 
days: Held, after verdict for the defendant, not to be a suffi- 
cient reason for dismissal, as it showed neither moral miscon- 
duct nor any injury accruing to the defendant from the absence 
of the plaintiff. Fillieul v. Armstrong, 2 N. & P. 406. 

SHEEP-STEALING. (Killing sheep with intent to steal.) The 
prisoner cut the throat of a sheep with intent to steal it, but was 
interrupted in the act; the sheep afterwards died ; and the 
judges, upon a case reserved, held that he might be convicted 
of killing the sheep with intent to steal it. Reg, v. Sutton, 8 
C. & P. 291. 

WITNESS. (Examination of, on interrogatories.) The fact of 
a plaintiff not proceeding promptly in a cause, is no answer to 
a rule for examining a material witness on interrogatories, who 
is going abroad. Weekes v. Pall, 6 D. P. C. 462. 

2. (Attachment.) If the attorney of the party who has subpaenaed 
a witness gives him leave to be absent until a particular time, 
and in the interim the cause be called on in the witness’s ab- 
sence, he is not liable to an attachment for contempt. Farrah 
v. Keat, 6 D. P. C, 470. 


EQUITY. 
Selections from 3 M. & C. Part 1, and 2 Y. & C. Part 4. 


CHARITY. (Breach of trust.) Where one of several trustees, 
being himself the acting trustee, had applied some of the funds 
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of the charity to his own use, but continued to pay interest on 
them, and the other trustees, upon such misapplication coming 
to their knowledge, took no steps to compel such acting trustee 
to replace the capital: Held, that one of the other trustees, who 
did not immediately succeed the delinquent party as acting 
trustee, but who, when that office came to him by rotation, took 
steps for recovering the fund which had been divested, and suc- 
ceeded in recovering the greater part, was not separately liable 
to make good the default. Attorney-General y. Holland, 2 Y. 
& C. 683. 

. (New scheme—Increase of allowance—Meaning of “ gentle- 
man.” By will, dated in the year 1665, an estate was devised 
upon trust that poor decayed gentlemen of certain families, or 
of a certain county, should receive out of the rents and profits 
a yearly allowance of 10/. Since that time the rents of the 
estate had increased from about 50/. to 5007. The legal estate 
had never been conveyed from the first set of trustees to their 
successors : Held, that this was a proper case for a reference 
as to where the legal estate was, and for a new scheme with a 
view to an increase in the allowances, and for the purpose of 
defining the meaning of the term gentlemen ; the master being 
directed to include in the definition ‘ magistrates, esquires, 
members of the three learned professions, graduates of the uni- 
versities, attorneys, surgeons, apothecaries, and the like.” Id. 

CONTEMPT. (Cross bill— Waiver.) Filing a cross-bill against 

a party who is in contempt in the original cause is a waiver of 

such contempt. Best v. Gompertz, 2 Y. & C. 582. 

2. (Right of plaintiff in contempt to prosecnte his suit.) A plain- 

tiff who is in contempt to an attachment, for nonpayment of the 

costs of a motion in the cause, is entitled to the process of the 
court to compel an answer from the defendant, unless the latter 
have specially applied that proceedings may be stayed till the 
contempt is cleared. Que@re, whether such order is of course 
upon such application? Wilson v. Bates, 3 M. & C. 197. 
DELIVERY UP OF INSTRUMENTS. (Apparent illegality.) 


There is no jurisdiction in equity to compel the delivery up of 
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an instrument upon the ground of illegality, where such illegali- 

ty, if any, is apparent on the face of the instrument. Seeming 

departures from this principle explained.—Simpson v. Lord 

{ Howden, 3 M. & C. 97. Allowing demurrer which had been 

overruled by the master of the rolls, with reference to another 
of its grounds. 1 Keen, 983. 

INJUNCTION. (Use of marks in trade.) The boxes of tin- 

plates made at particular works at Carmarthen had for sixty 
years and upwards been branded with the mark M. C. A., a 

lessee of those works, who as such had used that mark, and 
| who had also purchased the stock in trade and goodwill of the 
previous tenants of the same works, before the expiration of his 
lease removes his manufactory to another place, called Margam, 
where he continued to use the same mark, to which he after- 
wards added the word “ Margam.” At the expiration of his 
| lease, the Carmarthen works were advertised by the owner as 

j those to which the M. C. mark belonged, but they were not let 
till nine years afterwards, when the works, which had been 
suspended for twelve years, were reopened by B. and Co., who 
resumed the mark M. C. with the addition of ‘* Carmarthen.” 
An injunction which had been granted by the vice-chancellor 
to restrain the revived firm at Carmarthen from using the mark 
was dissolved by the lord chancellor, on the ground that the 
question of the right, which was doubtful, ought to be tried at 
law. (As to law on the subject of such marks, see Sykes v. 
Sykes, 3 B. & C.541.) Principles on which the court proceeds 
in granting injunction in such cases, Motley v. Downman, 3 M. 
& C. 1. 

LAPSE OF TIME. (Judgment debt barred.) Where a judg- 
ment creditor, whose debt was originally subject to an outstand- 
ing term, had made no claim except upon the personal repre- 
sentative of the deceased debtor for twenty-eight years previous 
to the filing of the bill, his claim was held barred in equity, in 
spite of the presumption of non-payment which was raised by 
the apparent insolvency of the debtor. Grenfell v. Girdlestone, 
2 Y. & C. 662. 
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MARRIED WOMAN. (Lunacy of husband—election.) The 


lunacy of the husband does not in any way remove the disabili- 
ties of the wife, and where in the course of the proceedings in 
such lunacy, the wife had before the master and also by her 
counsel in court consented to waive her right to a jointure se- 
cured by deed after marriage: Held, that such consent was 
improperly taken and did not bind her, that it made no differ- 
ence that the subject waived was an interest in land, and that it 
could not be set up as an election to take the dower, which was 
of less value, instead of the jointure, because it was not put be- 
fore her as a case of election, and that even if it had been so, 
such election could not be made during coverture. Frank v. 
Frank, 3 M. & C. 171. 

MISJOINDER. (Objection taken on rehearing.) Where one of 
the objects of a suit was to have a lease declared void, which 
was good against one of the plaintiffs, and a decree had been 
obtained containing such declaration, the objection of misjoinder 
which had not been taken at the first hearing was allowed to 
hold good upon a rehearing. Story v. Johnson, 2 Y. & C. 586. 





II.—DIGEST OF AMERICAN CASES. 


Principal cases in 17th Pickering’s (Massachusetts) ; 6th Paige’s (New York 
Chancery) ; 8th Vermont; and 12th Connecticut Reports. 


ABATEMENT. (Pendency of action for same cause.) If it 
appears by inspection of the writs in two suits brought by the 
same plaintiff against the same defendant, that the cause of 


action in the second suit is, in a material and substantial part, 
the same as in the first, although other causes of action are 
declared on in the second, the pendency of the first may be 
pleaded in abatement of the second. Buffum v. Tilton, 17 
Pick. 510. 

2. (Same—pleading.) If the defendant pleads in abatement of a 
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second action, the pendency of a prior action for the same 
cause, as by the record appears, and different causes of action 
really exist and are intended to be sued for, in the two actions, 
the plaintiff, instead of replying nul tiel record, should reply, 
specifying the demands for the recovery of which each action 
was instituted, and thus show that they were not for the same 
cause of action. Ib. 

ACT OF THE LEGISLATURE. (Evidence.) An act of the 
legislature, reciting a former statute, is evidence of the former 
statute. Lord v. Bigelow et al. 8 Vermont, 445. 

ACTION. (When commenced—statute of limitations.) An action 
is deemed to have been commenced on the day of the date of 
the writ. Thus, where a writ was filled up and dated before 
the expiration of the time limited by the statute of limitations 
for bringing the action, it was held, that the action was not 
barred by the statute, although the writ was not served until 
such time had expired. Gardner v. Webber, 17 Pick. 407. 

ADMINISTRATOR. (When allowed interest.) An administra- 
tor advancing money, in good faith for the estate, and being 
guilty of no neglect nor unreasonable delay in converting the 
effects into money, will be allowed interest on his advances. 
Rix Adn’r v. Heirs of Smith, 8 Vermont, 365. 

ADVERSE POSSESSION. (Valid conveyance, notwithstand- 
ing.) Where an administrator held a mortgage for the benefit 
of the heirs, he may make a valid conveyance to the heirs 
notwithstanding an adverse possession in a stranger. Appleton 
v. Edson, 8 Vermont, 239. 

AGENT. (Liability of, without authority.) A person assum- 
ing to act as the agent of another without authority may be 
made liable on the contract as principal. Or if the nature of 
the case do not admit of such remedy he may be made liable 
for all damages by action on the case as fora deceit. Clark 
v. Foster, 8 Vermont, 98. 

AMENDMENT. (Of criminal information.) A criminal infor- 
mation, filed by a public prosecutor, is not amendable, by ad- 
ding a new count for the offence already charged, after the sta- 
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tute of limitations has run upon such offence. The State v. 

Rowley et al., 12 Conn. 101. 

ALIEN. (Construction of law of United States.) Under the 
statute of the United States, passed April 14, 1802, providing 
that the children of persons who then were or had been citizens 
of the United States, should, though born out of the limits of 
the United States, be considered citizens, it was held, that the 
child of a father, who was a citizen of the United States after 
the treaty of peace with Great Britain by which the independ- 
ence of the United States was acknowledged and after the 
adoption of the constitution of the United States, was not an 
alien, although born without the limits of the United States. 
Charles v. Monson and Brimfield Manuf. Co., 17 Pick. 70. 

. (Real estate in trust for.) Where an attorney, who was em- 
ployed to collect a partnership debt due to a firm the members 
of which were aliens, compromised the debt by taking lands 
therefor ; but on account of the alienage of the creditors and 
without any directions from them, took the conveyance in his 
own name to enable him to sell the land and convert it into 
money, and wrote to them informing them what he had done 
and promising to sell the land for them as soon as purchasers 
could be found, but died before any sale of the land had been 
made ; and his heirs after his death sold the land supposing it to 
be their own: Held, that the proceeds of such sale in the hands 
of the heirs were personal property belonging to the copartner- 
ship firm, and that the personal representative of the last sur- 
viving partner was entitled to recover such proceeds as a part 
of the copartnership effects. Christy v. Christy, 6 Paige, 170. 

. (Same.) A conveyance of land to a citizen asa trustee, upon 
an express trust to sell the same as soon as practicable, and to 
pay over the proceeds thereof to a creditor who is an alien, is 
a valid trust, and does not subject the interest of the alien cred- 
itor in the proceeds of such sale to forfeiture ; as the principle 
of public policy which prohibits an alien from holding lands, 
either in his own name or in the name of his trustee, without 
the consent of the state does not apply to such a case. Jb. 
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ARBITRATION. (Award void on account of arbitrators exceed- 
ing authority.) All demands between the parties were sub- 
mitted to arbitration, and the arbitrators were authorized, in case 
they should find the plaintiff indebted to the defendant, to esti- 
mate the value of certain chattels of the plaintiff, and the de- 
fendant was to take them in part payment. The arbitrators 
found the plaintiff indebted to a less amount than the value of 
the chattels, but instead of appraising so much only of the chat- 
tels as would pay the debt, they awarded that the defendant 
should take them and pay the plaintiff in money the excess of 
their value beyond the amount of the debt. Held, that the 
arbitrators had exceeded their authority and that the award was 
invalid. Culver v. Ashley, 17 Pick. 98. 

ASSIGNMENT. (Delivery.) In the case of a deed of assign- 
ment of goods, a delivery of a portion of the goods, in token of 
a delivery of the whole, was held to be a constructive delivery 
of goods embraced in the assignment, which were at a distance 
from the place where the actual delivery of the portion was 
made, and which were in the hands of a third person and sub- 
ject toa lien for his labor upon them. Legg v. Willard, 17 
Pick. 140. 

2. (Lien.) The goods subject to the lien having been attached, 
after the assignment, at the suit of such third person, upon the 
claim secured by the lien, it was held, that the lien was at an 
end, and that the assignee might maintain trover (after demand 
and refusal) against the attaching officer. Ib. 

ASSUMPSIT. (Will lie for money obtained through fraud and 
misrepresentation.) Money obtained through fraud and mis- 
representation may be recovered back in an action of assumpsit 
for money had and received. Dana v. Kemble, 17 Pick. 545. 

ATTORNEY AND COUNSELLOR AT LAW. (Lien of, in 
Connecticut.) The attorney of a judgment creditor has a lien 
upon the judgment and execution, as against the debtor, with 
notice, for his services and disbursements in the progress of the 
suit, which courts of law and equity will protect, subject to the 


equitable rights of others. Andrews v. Morse et al., 12 Conn. 
444. 
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BAIL. (How declared against.) If before the purchase of a 


writ of scire facias against bail, one of the bail dies, the sur- 
vivor and the executor or administrator of the deceased cannot 
be properly joined in such writ ; for there can be no joint judg- 
ment against them, the survivor being liable de bonis propriis, 
and the executor or administrator de bonis testatoris. Niles v. 
Drake, 17 Pick. 516. 

2. (Same—amendment.) But if, in such case, they are joined, 
the plaintiff may amend by striking out the name of the survi- 
vor. Ib. 

BANKS AND BANK COMMISSIONERS. (Duty of directors.) 
Loans and discounts made by the officers of a bank from its 
corporate funds, will be presumed to have been made by author- 
ity of the board of directors, unless it is shown that the funds of 
the bank have been misapplied by such officers, so as to render 
such officers liable for fraud and embezzlement. And where an 
officer of the bank has been guilty of fraud, by violating the 
charter of the company, against the positive instructions of the 
directors, or otherwise, if the directors neglect to remove such 
officer and continue to intrust him with the funds of the corpo- 
ration, they will be considered as sanctioning the fraudulent act. 
Bank Comm’rs. v. Bank of Buffalo, 6 Paige, 497. 

BILL OF EXCHANGE AND PROMISSORY NOTE. (Separate 
contract.) The payees of a promissory note, in common form, 
by a contract in writing of the same date as the note, agreed to 
take certain goods of the promisor, and apply what they could 
get for them in market on such note. It was held, in an action 
by the payees on such note, that the declaration need not set 
out such separate contract. Sexton v. Wood, 17 Pick. 110. 


. (Indorsement on wrapper.) After a promissory note discounted 
by a bank, had become due, the bank, upon the application of 
the promisor for a renewal, indorsed on the wrapper of the note 
the words, “ renewed for three months ; 
paid the interest in advance, but the note was retained by the 
bank and no new note was given. It was held, that this indorse- 
ment did not become a part of the note ; and that the bank was 


” and the promisor 
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not thereby disabled from commencing an action upon the note 
before the expiration of three months. Central Bank v. Wil- 
lard, 17 Pick. 150. 

3. (Lender insufficient without costs.) The holder of a promis- 
sory note commenced actions thereon against the maker, and 
against the indorser, and the maker brought into court the full 
amount of the note with interest. It was held, that the holder 
was not bound to accept it, unless the costs of both actions 
should be paid. Whipple v. Newton, 17 Pick. 168. 

4. (Indorsement how construed.) The defendant put his name 
on the back of a negotiable note, to enable the payee to get the 
note discounted, and subsequently the payee negotiated the note, 
at the same time indorsing his own name above the defendant’s 
name. It was held, that the defendant was to be regarded as an 
indorser, and that he was not liable as a promisor or a guarantor. 
Pierce v. Mann, 17 Pick. 244. 

5. (Demand and notice.) An assignment of property by the 
maker of a promissory note not due, to a trustee in trust to in- 
demnify the indorser against his liabilities for the maker, does 
not dispense with the necessity of a demand upon the maker 
and notice to the indorser. Creamer v. Perry and Tr., 17 
Pick. 332. 

6. (Same.) The indorser of a note, who had received no notice 
of its non-payment, upon being asked what would be done about 
the note, replied, that “ the note will be paid.” It was held, 
that this was not equivalent to a waiver of notice, and did not 
render the indorser liable, as upon a renewed promise. Jb. 

7. (Note by several payable to one of their own number.) Where 
a note is made by several persons payable to one of their own 
number, though payment cannot be enforced at law, as between 
the original parties, yet if it be indorsed to a third person, he 
may maintain an action upon it. Pitcher vy. Barrows, 17 Pick. 
361. 

8. (Note and mortgage given to indemnify promisee.) Where a 
promissory note secured by mortgage was given in order to in- 
demnify the promisee against any loss which he might suffer by 
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reason of his subsequently indorsing for the accommodation of 
the promisor, and the promisee did accordingly indorse for the 
promisor, it was held, that such note was not void as against 
creditors of the promisor, whose claims accrued after such in- 
dorsements were made. Gardner v. Webber, 17 Pick. 407. 
BOOK-ACCOUNT. (What may be proved in.) The defendant, 
in an action on book, may prove by his own oath, that he has 
delivered up to the plaintiff, in pursuance of an agreement be- 
tween them, a note which he held against the plaintiff and an- 
other, in payment of the plaintiff’s account. Fassett v. Vincent, 
8 Vermont, 73. 

CHARITABLE USES. (School district.) Where the inhabit- 
ants of a village, previous to the act for the organization of 
school districts, contributed by voluntary donations to a fund 
for the erection of a school house for the use of the neighbor- 
hood, and the school house was subsequently destroyed by the 
British troops, and congress afterwards passed an act to remu- 
nerate those whose property was thus destroyed ; and previous 
to the passage of such act, the village where such school house 
had been erected was incorporated into a school district: Held, 
that the fund afterwards received under that act, belonged to 
such school district and not to the original contributors to the 
fund. And the school district having been divided into two 
districts before the receipt of the money from the United States ; 
held, also, that the fund belonged to both districts in proportion 
to the taxable property in each, at the time of the division. 
Potter v. Chapin, 6 Paige, 639. 

COMMISSION. (Custom.) When a commission merchant is 
directed to sell for cash, he is accountable to his employer, if 
he delivers the articles sold without receiving pay therefor, and 
cannot be protected by any custom, existing among commission 
merchants, to deliver such articles and wait for the pay ina 
week or ten days. Bliss et al. v. Leggitt et al., 8 Vermont, 252. 
COMMISSIONERS. (Disqualification by relationship.) The 
relation of brother subsisting between one of the commissioners 
on an insolvent debtor’s estate, and a creditor of that estate, is a 
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disqualification of the former to act as a commissioner on such 
estate, and goes to the validity of the entire report, showing it 
to be illegal and void. Sturges et al. v. Peck et al., 12 Conn. 
139. 

CONDITION PRECEDENT. (How construed.) If A agree 
with B to pay him the amount of an account due A & B jointly 
from A & C, the sum to be ascertained by a person named, and 
to be paid within one year from the date of the bond, the pro- 
curing the arbitrator to state the sum due, before the expiration 
of the year, is not a condition precedent ; and if the sum be as- 
certained before suit brought, but after the term of payment has 
expired, B may still sustain his action. Taylor v. Gallup, 8 
Vermont, 340. 

CONSTITUTION OF THE UNITED STATES. (Regulation 
of commerce.) ‘The power of a state to improve the navigation 
of a navigable river, within its limits, between a port of entry 
and a port of delivery established by a law of congress on that 
river, and to provide for the expense of such improvement, by 
a grant of tolls on a description of vessels passing up and down 
the river, which, without such improvement, could not ordinarily 
pass, does not conflict with the power of congress to regulate 
commerce ; and such grant of tolls, therefore, is not void, as 
repugnant to the constitution of the United States. Kellogg et 
al. v. The Union Company, 12 Conn. 7. 

CONTRACT. (Waiver of objections.) On a contract for the 
delivery of manufactured articles of a given description at a 
given time and place, if the quantity specified in the contract 
and of the same description, although not of the same quality, 
be delivered at the time and place, and the defendant proceed 
to use part of the goods and to pay part of the price, without 
objection until after a question arises as to payment, he will be 
considered as having accepted the articles and waived all claim 
for damages, or a reduction of the price stipulated, on account 
of any open and apparent defects therein. Wilkins v. Stevens, 
8 Vermont, 214. 

CONTRACT FOR SERVICE. (Condition precedent.) In all 
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contracts for service, the performance of the entire term is a 
condition precedent to the right of recovery, and nothing short 
of an express stipulation to that effect, will enable the party to 
recover for past performance. St. Albans Steam Boat Co. 
v. Wilkins, 8 Vermont, 54. 

CORPORATION. (Toll bridges.) The grant to a corporation 
of the right to erect a toll bridge across a river, without any 
restriction as to the right of the legislature to grant a similar 
privilege to others, does not deprive a future legislature of the 
power to authorize the erection of another toll bridge across the 
same river, so near the first as to divert a part of the travel, 
which would have crossed the river on the first bridge, if the 
last had not been erected. Mohawk Br. Co. v. Utica & S. R. 
R. Co. 6 Paige, 554. 

2. (Insolvent.) A creditor of an insolvent corporation, whose 
debt accrued by reason of a loan ‘to the company to pay a loss 
which had occurred previous to the calamity which rendered 





the company insolvent, is not entitled toa preference in pay- 
ment out of the funds which the company held beyond their 
capital stock at the time of such calamity. De Peyster v. 
American F. Ins. Co., 6 Paige, 486. 

3. (Same.) A creditor of an insurance company, whose loss 
accrued previous to the calamity which rendered the corporation 
insolvent, is not entitled to a preference in payment, out of the 
funds of the company in the hands of the receivers, over other 
creditors whose claims arose at the time when the insolvency 
happened, unless a specific appropriation of some part of the 
corporate property had been previously made for the satisfaction 
of such prior loss. Lowene y. American F. Ins. Co., 6 Paige, 
482. 

4. (Deeds by.) Where the president of an incorporated company 
affixed the corporate seal to a mortgage, and signed his name 
to the same as such president, and acknowledged the execution 
thereof before the proper officer, testifying that the seal thus 


affixed was the common seal of the corporation, and was affixed 
thereto by him by authority of the corporation ; held, that the 
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mortgage was duly acknowledged and proved to entitle it to be 
recorded, or to be read in evidence without further proof of its 
execution. Lovett v. Steam Saw Mill Asso’n., 6 Paige, 54. 

COSTS. (When not allowed.) Where securities belonging to a 
very aged and infirm man were placed by him in the hands of 
the defendant for safe keeping, and to receive the moneys thereon 
as they were voluntarily paid for the complainant’s use, and the 
defendant had been guilty of no negligence or default, except a 
neglect to answer a letter of the complainant’s solicitor, request- 
ing a statement of the fund ; held, that there was no reason for 
charging the defendant with the costs of the suit for the recov- 
ery of the securities in his hands. Robertson vy. Wendell, 6 
Paige, 320. 

COURT. (Acts of—presumed to be rightly done.) Every act 
of a court of competent jurisdiction, in the various stages of its 
proceedings in a cause, from its commencement to its termina- 
tion, will be presumed to have been rightly done, until the con- 
trary appears. Fox v. Hoyt, 12 Conn. 491. 

DAMAGES. (In trover.) In trover, the value of the property 
when converted, with interest from that time is in general the 
measure of damages, and if the property is restored, it goes in 
mitigation of damages ; but if the restoration is obtained by the 
offer and payment of a reasonable reward, this amount, with 
interest from the time of payment, is to be deducted from the 
property restored. Greenfield Bank v. Leavitt, 17 Pick. 1. 

2. (Consequential—special, how set forth.) Where an act com- 
plained of is admitted to have been done with force, and to con- 
stitute a proper ground for an action of trespass vi et armis, all 
the damage to the plaintiff of which such injurious act was the 
efficient cause, and for which the plaintiff is entitled to recover 
in any form, may be recovered in such action, although in point 
of time such damage did not occur till some time after the act 
done. If special or peculiar damages are claimed, such as are 
not the usual or natural consequences of the act done, it is 
proper to set them forth specifically in the declaration, by way 
of aggravation, that the defendant may have due notice of the 
claim. Dickinson v. Boyle, 17 Pick. 78. 
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3. (Where a vessel is attached.) In an action against an officer 
for attaching a vessel bound on a voyage, the court instructed 
the jury to estimate the damages according to the value of the 
vessel at the time of taking, ‘‘ and the additional damage sus- 
tained, if any.” It was held, that this instruction would not 
justify the jury in assessing damages for the breaking up of the 
voyage. Boyd v. Brown, 17 Pick. 453. 

. (On special agreement.) In an action to recover the price 
of property sold under a special agreement, which proves infe- 
rior in quality to that contracted for, an allowance to the defend- 
ant may be made, in the assessment of damages, of such an 
amount as constitutes the difference between the price agreed 
upon, and the value of the property sold. McAlpin vy. Lee, 12 
Conn. 129. 

. (Same.) But the defendant, in such action, is not entitled to 

an allowance in reduction of damages beyond such difference, 

on the ground that the property contracted for, at the stipulated 
time and place of delivery, was of greater value than the price 
agreed upon. Jb. 

. (On partial failure of consideration.) In an action on a 
bill or note, the defendant cannot show a partial failure of con- 
sideration to reduce the damages, if the quantum to be deducted 
on account of such partial failure, is not of definite computation, 
but of unliquidated damages, and there has been no attempt to 
repudiate the contract or restore the consideration. Pulsifier et 
al. v. Hutchkiss et al., 12 Conn. 234. 

. (Same.) Therefore, where A had sold an interest in a patent 
right to B, accompanied with a false representation ; and the 
interest thus sold was of some value, but of less value than it 
would have been, if the representation had been true, but the 
difference was of an uncertain and unliquidated amount, and B 
did not repudiate the contract, nor offer to restore the interest 
sold; in an action on a promissory note given by B to A for 
such interest, it was held, that B could not avail himself of such 
partial failure of consideration to reduce the damages below the 
sum expressed in the note. Jb. 
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8. (In trespass.) The principle upon which damages are 
given in an action of trespass, is, to indemnify the plaintiff for 
what he has actually suffered, taking into consideration all those 
circumstances which give character to the transaction. Bate- 
man v. Goodyear et al., 12 Conn. 575. 

See Tresie Damaces. 

DEED. ( Relationship.) Where the intent of the grantor to pass 
lands by a written conveyance is apparent, if for any reason the 
deed or instrument cannot operate in the way contemplated by 
the parties thereto, the court will if possible give it effect in 
some other way. A conveyance of a future estate by lease and 
release, which cannot operate as a bargain and sale for want of 
a pecuniary consideration, may operate as a valid covenant to 
stand seised to the use of the grantee, where it appears that 
there was a relationship of blood existing between the grantor 
and grantee, which formed the real consideration of the con- 
veyance. Bank of U. S. v. Housman, 6 Paige, 526. 

! 2. (Escrow.) <A deed of land, or other sealed instrument, cannot 
be delivered to the grantee or obligee himself as an escrow, to 
take effect upon the performance of a condition which is not 
expressed in the deed or instrument; and if so delivered, the 
deed or instrument becomes absolute at law. Arnold vy. 
Patrick, 6 Paige, 310. 

3. (Recording.) A statute requiring all deeds of real estate 
executed previous to the passing of the statute, to be recorded 
within a limited period, and declaring them, if not so recorded, 
to be invalid as to subsequent bona fide purchasers, is binding 
upon the grantees of such deeds as were in existence and in a 
situation to be recorded subsequent to the passing of the act and 
within the time prescribed. Varick v. Briggs, 6 Paige, 323. 

4. ( Voluntary.) A man free from debt may execute a valid deed 
of gift, not founded in fact upon either a pecuniary consideration 
or a consideration of blood or marriage, by inserting a nominal 
pecuniary consideration therein ; the actual payment of which 
nominal consideration, the grantor, and those claiming under 
him, will not be permitted to disprove. Bank of U. S. vy. Hous- 
man, 6 Paige, 526. 
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5. (Delivery.) When two deeds of the same land are executed 
by A to B, at or near the same time, for the same considera- 
tion, and for the same purpose, of the same tenor, but of dif- 
ferent dates, and before either deed is recorded, or any further 
conveyance made or lien created, B gives up to A the deed last 
executed, to be cancelled, the other deed is not operative be- 
tween the parties, without some new agreement to give it effect, 
something tantamount to a new delivery. But if A takes away 
and destroys the last executed deed, without the consent or 
authority of B, the other deed shall be allowed to take effect, 

and be recorded. Corliss v. Corliss, 8 Vermont, 373. 

DEPOSITION. (Handwriting.) A deposition in which the 

witness testified that a professed imitation of the handwriting of 

his father, who was a public officer, bore a strong resemblance 
to the genuine handwriting, was held to be admissible, notwith- 
standing it was objected, that the witness had not laid a founda- 
tion for such an opinion, by stating that he had seen his father 
write ; for if the party objecting had doubted, whether the 
witness was sufficiently acquainted with the handwriting of his 
father, he should have interrogated him directly as to his means 

of knowledge, when the deposition was taken. Moody v. 

Rowell, 17 Pick. 490. 

. (Alteration of.) An alteration of a deposition, by the magis- 
trate taking it, after it is signed and sworn to, and without the 
assent of the deponent, if it be in any sense material, vitiates 
the deposition, and it is no longer admissible as evidence. 
Winooskie Turn. Co. y. Ridley, 8 Vermont, 404. 

. (Reasonable notice.) Though no definite rule can be given as 
to the length of time which constitutes ‘* reasonable notice” of 
the taking of a deposition, within the statute; and much must 
depend upon the circumstances of each particular case ; yet the 
legislature intended, that such notice should be given as would 
afford a fair opportunity to cross-examine the witness. Sharp 
v. Lockwood, 12 Conn. 155. 

. (Same.) Therefore, where a deposition was taken, at the re- 
quest of the plaintiff, in the city of New York; and the only 
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notice given was, by leaving at the store of the defendant’s 
agent, at half past 2 o’clock in the afternoon, a copy of a written 
notice that the witness would be examined at half past 3 o’clock 
that afternoon, at a place about a mile from such store ; the 
agent himself did not attend, but his son was sent to procure a 
postponement, and objected to the taking of the deposition for 
want of reasonable notice, he knowing nothing of the matter, 
and not having had time to obtain counsel; the postponement 
sought was refused, the only reason assigned for such refusal 
being, that the plaintiff’s counsel intended to leave the city the 
next day, and the witness was ina declining state of health, 
though there was no reason to suppose that his testimony could 
not have been procured on a subsequent day ; it was held, that 
the ‘reasonable notice” which the statute requires, was not 
given. Ib. 

DEVIATION. (What.) If the master of a vessel, without rea- 
sonable necessity, depart from the usual route of vessels between 
the termini of the voyage, it is a deviation, of which freighters, 
as well as insurers, may take advantage. Crosby et al. v. Fitch 
et al., 12 Conn. 410. 

2. (Same.) Where it appeared that the usual route of vessels 
from New York to Norwich in Connecticut, was through Long 
Island Sound, in summer and winter; in the winter of 1836, 
the navigation of the sound was obstructed by ice, for a longer 
period than usual; and in February, during that period, a ves- 
sel bound from New York to Norwich departed from such usual 
route, and performed her voyage in the open sea, on the south 
side of Long Island; it was held, that this was a deviation, 
without reasonable necessity, which rendered the ship owners 
liable for a loss occasioned by dangers of the sea. Jb. 

3. (Question of law.) The question of deviation without reasona- 
ble necessity, is, upon given facts, a question of law, to be de- 
cided by the court. Jb. 

DEVISE. (Of use of money.) A bequest of the use of money 
to a person for life, and then over, is to be deemed a gift of the 


interest only, and not an absolute gift of the principal. Field 
v. Hitchcock, 17 Pick. 182. 
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2. 


(Promissory note—husband and wife.) The holder of a promis- 

sory note bequeathed to his daughter and her heirs and assigns, 
all the money due to him from the maker, who was her hus- 
band, and appointed the husband his executor. The husband 
inventoried the note, and in his administration account charged 
the amount of the legacy as paid, which charge was allowed ; 
and afterwards, being insolvent, in consideration of the delivery 
of the note to him, he conveyed his real estate to a trustee for the 
use of his wife. It was held, that the legacy vested immediately 
in the husband, it not being a chose in action ; but that if it were 
such, it was reduced by him to possession ; that the note was 
extinguished before the execution of the deed; and that the 
deed was consequently made without consideration, and was 
void against prior creditors of the grantor. Peirce v. Thomp- 
son, 17 Pick. 391. 


. (Promissory note.) Promissory notes were held not to pass by 


a bequest of in-door movables. Penniman vy. French, 17 Pick. 
404. 


4. (Of a beach for drift wood and timber.) A devise of “a 


qr 


beach for drift wood and timber,” made by a testator who 
owned the upland adjoining the beach, was held to pass the soil 
above ordinary high-water mark, and as far up as that line of 
shore to which sea-weed and drift wood are usually carried by 
the sea in ordinary seasons, by the highest winter floods, but 
not so far up as to include land occasionally covered by sea- 
water in extraordinary inundations. Brown vy. Lakeman, 17 
Pick. 444. 


. (Estate in Common.) An estate devised to two sons of the 


devisor, creates an estate in common, if there is nothing said in 
the devise that the estate shall be joint. Gilman et ur. v. Morrill, 
8 Vermont, 74. 


DOWER. (Land covered with growing wood.) A widow is not 


entitled to dower in land covered with growing wood and timber, 
although it was used by the husband for the purpose of raising 
wood and timber as objects of profit, unless such land is assigned 
to her as part of her dower in connexion with buildings or culti- 
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vated land ; and the widow, in such case, is only entitled to cut 

such wood and timber as may be necessary for the supply of the 

| dower estate, to be actually used and consumed thereon, or for 
| purposes connected with the proper occupation and enjoyment 
thereof. White v. Cutler, 17 Pick. 248. 

ENDORSEMENT. (Value received.) An endorsement of a 
negotiable note, directing payment to be made to the endorsee, 
in unqualified terms, is sufficient to transfer the legal property 
and right of action, though the words value received be omitted 
in the endorsement. Snow vy. Conant, 8 Vermont, 391. 

2. (Consideration.) In such case it is no defence to the maker 
of the note that the endorsement was not founded on a valuable 

consideration. It is sufficient if the title of the endorsee be not 
infected with illegality or fraud. Ibid. 

3. (Set-of.) If the maker of a negotiable note has become the 
endorsee of other notes against the payee, and by giving the 
requisite notice has acquired a right to plead the latter notes in 
offset to his own, he retains the same right when afterwards sued 
by an endorsee of his own note. And in such case, no objection 
to the defendant’s title to the notes pleaded in offset can be suc- 
cessfully urged by the plaintiff, which would not have been 
available to his endorser. Ibid. 

EVIDENCE. (Parol.) In an action against the maker of a 
note payable upon the death of a widow, brought by the admin- 
istrator of the promisee, it was held, that parol evidence was 
admissible to prove, that the note was given upon an agreement 
previously made between the defendant and promisee, that, if 
the estimated value of one third of the land of which the widow 
was dowable, should be expended by the defendant in her sup- 
port, the note should be void ; that in a conversation in relation 
to this note, subsequently to its execution, in the absence of the 
defendant, the promisee had declared, that the interest was to 
be so expended and the principal also, if required, and that the 
note was dead ; and that upon the death of the widow, the ex- 
pense of her support by the defendant had exceeded the value 
of one third of the land. Crosman vy. Fuller, 17 Pick. 171. 
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2. (Comparison of hands.) Upon the question as to the genuine- 
ness of a signature, the genuine signature of the same person, 
to a paper not otherwise competent evidence in the case, is 
admissible to enable the court and jury, by a comparison of the 
hands, to determine the question. Moody v. Rowell, 17 Pick. 
490. 

. (Same.) Upon the same question, the opinion of a writing- 
master, professing to have skill in detecting forgeries, formed 
from a comparison of hands, without any actual knowledge of 
the handwriting of the person whose signature is in controversy, 
is competent evidence. Ib. 

. (Same.) ‘The opinion of such witness, formed merely from an 
inspection of the contested signature, in regard to its being in a 
natural or a simulated hand, is competent evidence. Jb. 

. (Record of judgment.) In an action on a promise of indem- 
nity against the claim of a third person, the record of a judg- 
ment recovered by such third person upon such claim, is admis- 
sible in evidence in support of the action. Weld v. Nichols, 
17 Pick. 538. 

. (Declarations.) Declarations of a person under whom one of 
the parties in the suit claims title, by a conveyance made subse- 
quent to the declarations, may be given in evidence by the 
adverse party, to show that a conveyance, under which such 
adverse party claims title to the same premises, had been duly 
executed and had been fraudulently surrendered to the grantor 
and destroyed. Varick v. Briggs, 6 Paige, 323. 

. (Foreign laws.) What are the laws of another state, is a 
question of fact, to be proved, like other facts, to the jury. 
Dyer v. Smith, 12 Conn. 384. 

. (Same.) The construction given to a statute of another state, 
by usage, as well as by judicial decisions, in that state, is a part 
of its unwritten law, and as such, may be proved by parol tes- 
timony. Ib. 


. (Same.) Where a counsellor at law and a justice of peace in 
another state, who had been many years in practice, testified 
what had been the practical construction of a statute regarding 
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justice’s courts ; it was held, that this was legitimate evidence 
for the jury to consider, in determining what was the law of that 
state upon the point in question. Ibid. 

10. (Declarations.) Where the defendant in an action of tres- 
pass quare clausum fregit, justified under a claim of title in C, 
under whom he entered and did the acts complained of; the 
title depended upon the place of the dividing line between the 
plaintiff and C ; and the defendant offered the declarations of 
C, made while he was in the occupation of the land, claiming 
to be owner, to show where such line was; it was held, that 
although C was alive, and would be a competent witness for the 
plaintiff, yet as he was identified in interest with the defendant, 
such declarations were admissible against the defendant. Dem- 
ing v. Carrington, 12 Conn. 1. 

11. (Same.) It appearing, in such case, that while C was in pos- 
session, the adjoining proprietor, wishing to dig a ditch in the 
dividing line, inquired of C where the line was ; that C pointed 
out the place to him; that he dug a ditch there ; and that C 
afterwards told him, that he had seen such ditch, and it was 
in the line ; it was held, that C thereby participated in the act 
of digging the ditch, and his declarations accompanying such 
act were admissible as part of the res gesta. Ib. 

12. (Relevancy.) Where the testimony in a deposition re- 
garded certain notes, dated the 6th of March, while the note in 
suit was dated April 5th; it was held, that this discrepancy 
affected the weight of evidence only, and did not render the 
deposition inadmissible, as being irrelevant. Woodruff et al. v. 
Westcott, 12 Conn. 134. 

EXCEPTIONS. (Scandal and impertinence.) Separate excep- 
tions to the same matter, the one for scandal and the other for 
impertinence, cannot be allowed ; as nothing in a pleading can 
be considered as scandalous which is not also impertinent. 
McIntyre v. Trustees of Union College, 6 Paige, 239. 

EXECUTOR AND ADMINISTRATOR. (Of insolvent estate.) 
Where one named as executor paid a debt in full before probate 
of the will, under an erroneous belief that the estate was sol- 
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vent, and afterwards took out letters testamentary, it was held 
that he was entitled to recover back the difference between the 
sum thus paid and the sum allowed by the judge of probate on 
the report of commissioners of insolvency. Bliss v. Lee, 17 
Pick. 83. 

2. (Conflict of laws.) Where such debt was created in another 
state, in which the creditor lived, and the funds for payment 
were remitted to him by such executor from this state, it was 
held that nevertheless the case was to be governed by the laws 
of this state. Id. 

3. (Right to retain property.) An executor’s right to retain, 
extends to debts due to him jointly with others, or in the charac- 
ter of trustee, as well as to those which are due to him solely 
and in his own right. Hosack v. Rogers, 6 Paige, 415. 

4. (Costs.) Where the provisions of the will and situation of the 
testator’s property were such as to render it proper for the 
executors to take the opinion of the court of chancery in rela- 
tion to the rights of the several parties interested in the property, 
the costs of the executors, and of the guardians ad litem of the 
several defendants who were infants, were directed to be paid 
out of the estate. Wood v. Vandenburgh, 6 Paige, 278. 

EXEMPTION FROM ATTACHMENT. ( Tools.) A wooden 
boot, hung up at the door of a boot and shoemaker’s shop as a 
sign of his trade, is liable to attachment, like other goods and 
chattels, and does not fall within the exception of * tools ” men- 
tioned in the statute. Wallace et al. v. Barker, 8 Vermont, 440. 

FALSE IMPRISONMENT. (Mistake in execution.) A mistake 
in the name of the town in which the jail is situate, in an exe- 
cution, does not render that execution void, nor the imprison- 
ment thereon, in the common jail of the county, a trespass. 
Lewis v. Avery et al., 8 Vermont, 287. 

FIXTURE. (Fire-frame.) A fire-frame fixed in a common fire- 
place, with brick laid in between the sides of the fire-frame and 
the jambs of the fire-place, is a fixture, and a tenant cannot 
remove it after his lease has expired and he has quitted the 
premises, although it was placed there by himself; but he may 
remove it during the term. Gaffield vy. Hapgood, 17 Pick. 192. 
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FOREIGN ATTACHMENT. (Absconding debtor.) A person 


2. 


discharged from imprisonment upon his petition for the benefit 
of the statute granting relief in cases of insolvency, may be pro- 
ceeded against and described, in foreign attachment, as an ab- 
sconding debtor; and the allegation of his character as such 


will be supported, by proof of his discharge from imprisonment. 
Witter v. Latham, 12 Conn. 392. 


(Indebtedness of garnishee to defendant.) A finding of the 
court, on an examination of the garnishee in the original action, 
that he is indebted to the defendant, is evidence of such indebt- 
edness in a subsequent scire facias against the garnishee. Ib. 


. (Same.) Such finding is valid between the parties, until regu- 


larly set aside in due course of law, though the court, in arriv- 
ing at that result, admitted improper testimony, and then erro- 
neously refused an appeal from its judgment. Ib. 


. (Same.) But such finding, though valid between the parties, 


does not conclusively bind the defendant ; but the statute autho- 
rizes him to try the same question again on the scire facias, and 


to controvert, by new and further testimony, the correctness of 
the former decision. 6. 


FRAUD. (Grantor retaining possession.) Where the grantor, 


after the execution of a voluntary conveyance to his sons, is 
permitted to retain possession of the premises as the ostensible 
owner, and the conveyance is not recorded, such continued 
possession is prima facie evidence of fraud, as against subse- 
quent creditors, who have given credit to the grantor, upon the 
faith of his supposed ownership of the property. Bank of 
U. S. v. Housman, 6 Paige, 526. 

( Voluntary conveyance.) A voluntary conveyance is not per 
se fraudulent, even as against creditors to whom the grantor was 
indebted ai the date thereof. And where there is no evidence 
of fraud in fact in the giving of the deed, nor any subsequent 
acts of the parties from which fraud can be legally inferred, 
subsequent creditors of the grantor cannot avoid the deed by 
showing that the consideration expressed therein was not the 
true consideration. Jb. 
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3. (Same—advancement.) Where a parent makes an advance- 
ment to his child, and honestly and fairly retains in his hands 
sufficient property to pay all his debts, such child will not be 
bound to refund the advancement, for the benefit of the cred- 
itors, although it should afterwards happen that the parent does 
not pay his debts which existed at the time of the making of 
such advancement. But where the debtor makes a voluntary 
conveyance of his property, without any valuable consideration, 
and for the purpose of defrauding creditors, it seems that a court 
of equity may follow the property into the hands of the volun- 
tary donee, for the benefit of such creditors, although the donee 
was not privy to the intended fraud. Van Wyck v. Seward, 6 
Paige, 62. 

. (Fraudulent grantee.) Where a creditor of a fraudulent 
grantee of real estate takes from him a mortgage on such 
estate, as a further security of the previous debt, but without 
notice of the fraud, such creditor is not protected against the 
prior equity and legal lien of judgment creditors of the fraudu- 
lent grantor, whose judgments were recovered subsequent to 
the fraudulent conveyance, but prior to the mortgage. Man- 
hattan Co. v. Evertson, 6 Paige, 457. 

. (Embezzlement.) Where a president or other officer of a 
monied corporation, who has the custody of its funds, appro- 
priates the same to pay his own debts, or for other private pur- 
poses, without authority of the directors of the corporation, it is 
a criminal embezzlement of the fund entrusted to his care ; and 
his creditor who receives the money in payment of his debt, 
knowing it to be thus embezzled, is a participator in the fraud 
and felony, and may be compelled to refund the money thus 
received. Reed v. Bank of Newburgh, 6 Paige, 337. 

6. (Prozy.) A stockholder who has given another a proxy to 
vote upon his stock, even for a valuable consideration, is justi- 
fiable in revoking the proxy, when it is about to be used for a 
fraudulent purpose. 1b. 

FRAUDS, STATUTE OF. (Agreement to be performed within 
a year.) An agreement which may be performed within a 
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year, is not required, by the statute of frauds and perjuries, to 
be in writing; but to bring the case within that statute, it must 
appear from the express terms of the agreement, that it is not 
to be be performed within a year Russell vy. Slade et al., 12 
Conn. 445. 

HEIRS AND DEVISEES. (Remedy at law.) Where a bill is 
filed by the heirs at law against the devisee in possession, to set 
aside a will of real estate, on the ground of the testator’s inca- 
pacity, or that the devise was the result of undue influence, it 
will be a valid objection, upon demurrer to the bill, that the 
complainants have a perfect remedy at law, and that the court 
of chancery has no jurisdiction of the case. Bowen v. Idley, 
6 Paige, 46. 

HIGHWAYS. (Damages for laying out.) Damages were 
awarded and paid to a person, on account of a road laid out 
through his land ; and said road, before being opened or made, 
was re-surveyed and altered, on the application of such person, 
but no part of said road was removed from his land. The re- 
port of the committee making such alteration was silent on the 
subject of damages. Held, that these facts alone did not entitle 
the town to recover back the damages so paid. Stiles v. Mid- 
dlesex, 8 Vermont, 436. 

2. (Same.) It seems that no part of such damages can be reco- 
vered back, by reason of the discontinuance of the road, after 
it has been opened and used as a highway. Otherwise, if it is 
discontinued and abandoned before it is opened or made. Jb. 

HUSBAND AND WIFE. (Property of wife protected.) Where 
the husband has violated the marriage contract, or has been 
guilty of an act which entitles the wife to a decree for a divorce, 
or a separation, and for alimony, she is in equity entitled to a 
restoration of the property, which the husband holds by virtue 
of his marital rights. And the court of chancery, upon the bill 
of the wife filed for the purpose of obtaining a divorce or sepa- 
ration, will not only protect her right to such property as against 
the husband himself, but also as against judgment creditors, and 
others who do not stand in the situation of bona fide purchasers 
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without notice, of her equitable rights and of her intention to 
enforce them by a suit for a divorce or separation. Van Duzer 
v. Van Duzer, 6 Paige, 366. 

. (Divorce.) Where the husband, a few months after his mar- 
riage, abandoned his wife and left the state, and the wife after 
the expiration of seven years married a second husband, who 
died four or five years before the first husband filed his bill for 
a divorce, founded upon such second marriage, the bill was dis- 
missed. Valleau v. Valleau, 6 Paige, 207. 

. (Same.) If the wife, after the husband has abandoned her and 
been absent more than five years, marries a second husband, 
the first husband cannot obtain a divorce, on the ground of her 
adultery with the second husband subsequent to such marriage, 
unless he can establish the fact, that at the time of the second 
marriage, the wife knew that her first husband was living within 
five years then next preceding. Jb. 

4. (Impotence.) The court will not annul a marriage on the ground 

of impotence, where there is a probability of capacity, and where 

from the testimony in the case, there is good reason to believe 
that the disability of the defendant may be removed by a slight 
surgical operation, without any danger whatever to the subject 

of such operation. Davenbagh vy. Davenbagh, 6 Paige, 175. 

5. (Mortgage, partnership.) The wife having joined with her 

husband in a mortgage of his real estate, to secure a partnership 

debt due from him and his copartner, upon a written stipulation 
given by the co-partners to her that the mortgage should be paid 
out of the partnership funds ; and the firm having afterwards 
failed and assigned all their property and effects to the mortgagee 
and another person to pay other debts of the firm ; held, that 
the mortgage was not a specific equitable lien upon the partner- 
ship funds as against the other debts due from the firm, and that 
the wife’s contingent right of dower in the mortgaged premises 
was liable to be sold, if her husband’s interest in the premises 
was not sufficient to satisfy the mortgage. Paton vy. Murray, 
6 Paige, 474. 
INDICTMENT. (General verdict of guilty supported by one 
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sufficient count.) Where upon an indictment, a general verdict 
of guilty is returned, and one count in the indictment is good 
and sufficient to warrant the judgment given, it is not a cause 
for reversing the judgment on error, that there is another count, 
which is defective. Jennings v. Commonwealth, 17 Pick. 80. 

2. (Construction of.) ‘Two indictments charging the defendant 
with setting fire to a barn, whereby a dwelling-house was burnt 
in the night, the one alleging it to be the barn of A and B, the 
other alleging it to be the barn of A and C, were held, not to 
be for the same offence. Commonwealth v. Wade, 17 Pick. 
395. 

3. (Right of prisoner.) A prisoner indicted for a capital crime 
is entitled to be furnished with a list of the witnesses examined 
before the grand jury, but not of those which the counsel for the 

) government propose to examine at the trial. Commonwealth v. 

Walton, 17 Pick. 403. 

INFANCY. (Ratification of contract.) The ratification of a 
contract made by an infant, and the acknowledgment of a debt 
| 
4 





barred by the statute of limitations, stand on different grounds 
and are governed by different principles. In the former case, 

' there was not originally any legal right capable of being en- 

) forced, and a new liability is assumed; in the latter, the debt 

continues from the time it was contracted, and the acknowledg- 
ment merely rebuts the presumption created by the statute. 
Therefore, to constitute a ratification of an infant’s contract, 

i there must be an express promise to pay the debt after he ar- 

rives at full age ; while a bare acknowledgment of the debt is 

| sufficient to take a case out of the statute of limitations. Wil- 

f cox v. Roath, 12 Conn. 550. 

2. (Same.) Where it appeared in an action on a promissory note, 
to which infancy was pleaded, and a ratification after full age 
was replied, that the note being presented to the defendant, after 
he became of full age, for the purpose of having it settled, the 
defendant took it and said he would immediately write the plain- 
tiff about it ; and afterwards, in answer to an inquiry made by 
the plaintiff in a letter to the defendant, whether he considered 
VOL. XXI.—NO. XLI. 12 
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the plaintiff’s claim worthy of his attention, he replied in a let- 
ter to the plaintiff—* I do consider your claim as worthy my 
attention, but not as meriting my first attention,” and then went 
on to say that his business was in an unsettled state, but that as 
soon as he could bring it to a close, he would give to the plain- 
tiff’s claim the attention due to it; it was held, that this evi- 
dence did not show a ratification. Jb. 

INNUENDO. (Office of.) An innuendo cannot extend the 
meaning of the words beyond their true import, unless some- 
thing is otherwise put upon the record for it to explain ; it being 
merely explanatory of the matter previously expressed, and of 
that only. Miz v. Woodward, 12 Conn. 262. 

2. (Same.) But where new matter is introduced, by an innuendo, 
which is not warranted, by the introductory matter, if it is not 
necessary to support the action, it may be rejected as surplus- 
age. Ib. 

3. (Same) The words charged as libellous in this case, being 
explained, by an innuendo, as meaning “ that the plaintiff had 
packed a jury, and had been guilty of mal-practice in packing a 
jury;” it was held, that the innuendo was warranted by such 
words. Ib. 

4. (Same.) Where the plaintiff sues in a particular character, 
and in the innuendo, he explains the words charged as applying 
to him in that character, he is bound to prove that they were 
so used. Jb. 

5. (Same.) So too, where the words are ambiguous, and admit of 
different applications, if the innuendo limit and confine them to 
a particular sense, the plaintiff is bound to prove, that they were 
used in that sense. Jb. 

INSOLVENT LAW. (Recording of certificate of discharge.) It 
is not essential to the validity of a discharge under the insolvent 
law of Connecticut that the certificate should be recorded ; but it 
takes effect from the delivery. The object of the statute in di- 
recting it to be recorded, and in making a copy evidence, was, 
to render the evidence of the discharge more complete. Witter 
v. Latham, 12 Conn. 392. 
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INSURANCE. (Mortgage—party to bill.) A mortgagor of 
personal property, who has mortgaged the same for its full value, 
is not a necessary party to a bill filed by the mortgagee against 
the underwriters, to recover upon a policy insuring such property 
on account of whomever it might concern as owner at the time 
of loss; the mortgagee then being the legal owner of the 
property. Rogers v. Traders’ Ins. Co., 6 Paige, 583. 

INTEREST. (Merchant’s accounts.) Interest allowed on a 
merchant’s account when he sells on a credit, after the time of 
credit has expired. Raymond y. Adm’r of Isham, 8 Vermont, 
258. 

2. (Mutual accounts.) No interest allowed on mutual accounts 
when there is no stipulated period of credit, and when the bal- 
ance may vary from time to time. Jb. 

JUDGE. (Relationship of, to party.) Where a party to a suit 
had married the aunt of the judge before whom such suit was 
tried, but before the commencement of the suit, she had died, 
leaving issue, who, as well as the husband, were living at the 
time of trial ; it was held, that such judge was not thereby dis- 
qualified to judge in the cause. Winchester & Colebrook v. 
Hinsdale et al., 12 Conn. 88. 

JURISDICTION OF CHANCERY. (Nuisance.) The court of 
chancery has jurisdiction to interfere by injunction to prevent 

. the erection of a nuisance which will produce serious or irrepar- 
able damage. And if the thing sought to be prohibited is clearly 
a nuisance, and the complainant’s right is not doubted, the court 
will grant an injunction without waiting the result of a trial at 
law. Mohawk Bridge Co. vy. Utica & Schenectady Rail Road 
Co. 6 Paige, 554. 

2. (Same.) But where the thing sought to be restrained, is not in 
itself a nuisance, but only something which may, according to 
circumstances, prove to be so, the court will not interfere until 
the matter has been tried at law. Jb. 

3. (Same.) Where the magnitude of the injury to be dreaded 
from the noxious erection is great, and the risk so imminent 
that no prudent man would think of incurring it, the court will 
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not refuse its aid for the protection of the complainant’s rights, 
by injunction, on the ground of a bare possibility that the antici- 
pated injury from such erection may not happen. Jb. 

JUROR. (Members of legislature.) A member of the legisla- 
ture is entitled to be excused from serving on a jury while the 
legislature is in session. Commonwealth y. Walton, 17 Pick. 
403. 

2. (Mistake in summoning.) Where A was chosen a juror, and 
his name put into the box and drawn from it, but by mistake of 
the sheriff, B was summoned, and the mistake being discovered, 
B was dismissed, and A summoned; it was held, that A was a 
competent juror. Colt et al. v. Eves, 12 Conn. 243. 

JUSTICE OF THE PEACE. (Acting inhis own cause.) Where 
a justice of the peace, being the owner of a promissory note, 
payable to A or bearer, instituted a suit upon it, in the name of 
B as bearer, against the maker, returnable before himself; ren- 
dered judgment against the defendant, by default ; issued exe- 
cution thereon, and caused him to be arrested and committed to 
jail; such justice knowing, at the time of these proceedings, 
that he was the owner, and acting therein to collect his own 
debt ; it was held, that he was liable in trespass for such arrest 
and imprisonment. Dyer v. Smith, 12 Conn. 384. 

2. (Trespass against.) Where a justice of the peace rendered 
judgment, by default, in a suit before him, after the expiration 
of the time within which he was by law authorized to render 
such judgment, without giving the defendant in such suit any 
notice of the time of rendering it, and caused him to be arrested 
and committed to jail, by virtue of an execution issued on such 
judgment ; it was held, that after the limited time had expired, 
the suit became discontinued, the justice’s power over it was at 
an end, and the subsequent proceedings were coram non judice ; 
and consequently, he was liable in trespass for such arrest and 
imprisonment. Jb. 

3. (Ministerial act.) The appointment of freeholders, by a justice 
of the peace, to assess the damages sustained by the owner of 
land, through which a highway is laid out by the selectmen, is 
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a ministerial act, which may be performed by a justice, who is 
interested as an inhabitant of the town liable to pay such dam- 
ages. Crane et al. y. Cramp et al., 12 Conn. 464. 

LANDLORD AND TENANT. (Lease how determined.) Upon 
a complaint under St. 1825, c. 89, by a landlord against a ten- 
ant, to recover possession of a ‘* house or tenement,” it is not 
competent to the defendant who has paid rent to the com- 
plainant, to allege that the complainant was disseised by the 
defendant’s refusal to pay the rent any longer. Sacket v. 
Wheaton, 17 Pick. 103. 

2. (Duty of tenant—repairs.) Where a landlord covenants to 
keep leasehold premises in tenantable repair during the term, 
it is the duty of the tenant to give him notice of the fact, if the 
premises become ruinous or untenantable ; especially where the 
tenant has, by the terms of the lease, secured to himself the 
right to make such repairs, and to deduct the expenses thereof 
from his rent. Wolcott v. Sullivan, 6 Paige, 117. 

LEGACIES. (Condition.) Where a legacy or devise is given 
to the legatee or devisee upon a condition, either express or 
implied, such legatee or devisee cannot in equity be permitted 
to take the benefit of the legacy or devise without performing 
the condition; and if he accepts the legacy, or enters into 
possession of the estate devised, or sells the same, without a 
previous performance of the condition, the court of chancery 
will compel him to perform it. Spofford v. Manning, 6 Paige, 
383. 

2. (Life estate.) Where a father who had a life estate only in 
real property, the remainder in fee belonging to his children, 
sold such property in fee and gave a bond to the purchaser to 
secure to him a conveyance of the premises by the children, 
when they became of age, and the father afterwards died, during 
the minority of some of the children, leaving a large real and 
personal estate, which he by hiv -vill gave to his children on 
condition that they confirmed such sale of the premises, and the 
children afterwards took possession of the property devised 
under the will ; held, that the grantees of the property sold and 
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conveyed by the father, were in equity entitled to be protected 
against the legal title of the children to the remainder, after 
the death of their father, in the premises thus conveyed. Jb. 

. (Remote and improbable contingencies.) The testator by his 
will gave to his kinsman, L., and the sons of his three brothers, 
200 dollars, each, on condition that they should severally obtain 
a college education and arrive at the age of 22 years, to be 
paid, by his executors, when due, out of the rents and profits of 
his estate. One of the testator’s brothers is dead; another is a 
widower, in the 86th year of his age; another is in his 75th 
year, having a wife aged 61; L. is a farmer, 53 years old ; the 
son of one brother is 25 years old, and born after the testator’s 
death ; the son of another brother, 53 years old, having a wife 
and four children; the son of another brother, 35 years old, 
having a wife and twochildren. In a suit against the executors 
for the estate in their hands, it was held, that they could not 
retain it for the payment of such legacies; for, with respect to 
after-born children of the testator’s brothers, the contingencies 
on which the legacies depended were too remote and improba- 
ble ; besides, it may well be doubted, whether the testator in- 
tended them for any such after-born children ; and the nephews 
of the testator born before his death, being settled in life and 
considerably advanced in years, are to be considered as having 
relinquished the benefit of such legacies. Adams v. Spalding 
et al., 12 Conn. 350. 

LEVY OF EXECUTION. (By creditor of one of a firm.) The 
creditors of one of a firm may set off on execution his share of 
the real estate, held by the firm, if it is not made to appear that 
the creditors of the firm will be injured thereby. Clark v. 
Lyman, 8 Vermont, 290. 

2. (Same.) Such a levy will be held good, unless the creditors or 
the other members of the firm take some measures to have the 
interest of the debtor ascertained, before the levy is made. Jb. 
LIMITATION. (On a judgment.) The statute of limitation 
does not run upon a judgment, while the judgment debtor is 
imprisoned on the execution; but begins to run, upon the dis- 
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charge of the debtor, under the act for the relief of poor debt- 
ors. Ferriss v. Barlow, 8 Vermont, 90. 

LOSS OF INSTRUMENT. (Question for court.) The loss or 
destruction of an instrument is a fact to be decided by the court, 
previous to the admission of secondary evidence of its contents, 
and is not afterwards to be submitted to the jury. Witter v. 
Latham, 12 Conn. 392. 

MARRIAGE SETTLEMENT. (Rule in Shelly’s case.) Where 
by a deed of settlement, in anticipation of marriage, the property 
of the wife was conveyed to a trustee, in trust for her use until 
the marriage, and after the marriage for her separate use, not- 
withstanding such coverture, and after her death for the use of 
such person or persons, as she should by will and notwithstand- 
ing such coverture appoint, and in default of such appointment 
to the use of her heirs, and to the exclusion of the intended 
husband either as tenant by the curtesy or otherwise ; so that 
the wife should not at any time thereafter, either by herself or 
in conjunction with others, have the power of exonerating, 
releasing or discharging the property from the operation of her 
settlement, or of receiving any portion thereof, except the 
annual income thereof; held, that by the operation of the rule 
in Shelly’s case, the husband having died before the wife, the 
limitation of the equitable estate to the wife for life, with an 
unlimited power of appointing the inheritance by will, united 
itself with the equitable estate in remainder to her heirs gen- 
erally, so as to create an equitable estate in fee in the whole 
property, in the event that had happened. And that having 
united this equitable fee with the legal estate, by a conveyance 
from the trustee, she was able to give a perfect title to the 
property to a subsequent purchaser thereof. McWhorter vy. 
Agnew, 6 Paige, 111. 

MILITIA. (Order insufficient.) An order from the captain of a 
company in the militia, directing the clerk “to warn all the 
following persons belonging to my company,” to attend at a 
company muster, but naming none of them, was held to be 
indefinite and insufficient. MM‘ Daniels v. Russell, 17 Pick. 243. 
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MILL. (Presumption of grant.) If the owner of the land on 


one side of a river, erects a mill dam across the river, without 
obtaining permission from the proprietor of the opposite shore, 
this is an adverse and injurious invasion of the rights of this 
riparian proprietor, although he may then have no occasion to 
make use of the water, and if the dam be continued a sufficient 
length of time, will authorize the jury to presume a grant of 
the right to abut the dam on such opposite shore. Bliss v. 
Rice, 17 Pick. 23. 

(Grantor of water power.) The grantor of the water power 
created by a dam, has no right to divert or use the water which 
runs over the dam, for this water increases the head, and of 
course makes a part of the water power created by the dam. 


Ib. 


. (Ownership of water easement.) Where the land on one side 


and to the thread of a mill stream, with the water privilege, are 
owned by tenants in common, one of whom also owns the land 
on the opposite side, to the thread of the stream, this is not such 
a unity of possession as will extinguish, in the whole or pro 
tanto, the water easement belonging to the tenants in common. 


Ib. 


. (Damages.) The owner of land, a part of which is flowed by 


means of a mill-dam, may, by reason of the situation of the 
part flowed in relation to the other part, sustain damages beyond 
the value of the land actually flowed, and on a complaint for 
flowing, he may produce evidence to prove the full extent of the 
damage. Palmer Company v. Ferrill, 17 Pick. 58. 

(Same.) On such a complaint the respondent cannot give in 
evidence, by way of set-off to the damage done to the land 
flowed, the consequential benefits resulting to the complainant 
from the erection of the dam, by reason of an increase of popu- 


lation, markets, schools, stores, and other improvements in the 
vicinity. Ib. 

. (Former owner of.) The former owner of a mill is liable, 
under the statutes passed for the regulation of mills, for damage 
occasioned by flowing land while he was the owner of the mill, 
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4 although at the time when the complaint was filed, he had 
ceased to be the owner or occupant thereof. Charles v. Monson 
and Brimfield Manuf. Co., 17 Pick. 70. 

d MORTGAGE. (Demand on mortgagee.) A demand made by a 
mortgagor upon the mortgagee, to state an account of the sum 
due on the mortgage, is not vitiated by superadding other 
demands and proposals which the mortgagee is not bound to 
notice. Allen y. Clark, 17 Pick. 47. 

2. (Mortgagee’s account.) An account rendered by a mortgagee, 
should state not merely the sum due on the mortgage, but the 
items. Ib. 


Pa 
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3. (Judgment in suit to recover possession.) When a suit upon 
a mortgage to recover possession for condition broken, is right- 
fully brought against the tenant in possession, especially if he 
be the mortgagor, it may rightfully proceed to judgment, and it 
cannot be defeated by the act of the mortgagor, by alienating 
the mortgaged premises, either in whole or in part, and all per- 
sons coming in under the mortgagor, after suit thus commenced, 
will be bound by the judgment, and by the possession taken 

under it. Hunt vy. Hunt, 17 Pick. 118. 

: 4. (Note—statute of limitations.) After a mortgage was given in 

the usual form to secure the payment of a sum of money, the 

mortgagor, having received an additional sum of the mortgagee, 
gave him an unattested note therefor, and at the same time 
signed an indorsement on the mortgage deed, whereby he 
acknowledged the receipt of such sum, and promised to pay it 
‘on the same conditions as the within, as per note of hand of 
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this date.” ‘The indorsement was attested by a witness. It was 
held, that the indorsement was a duplicate note, and that the 
mortgagee might maintain an action on it, although the unattested 
note was barred by the statute of limitations. Grinnel v. Baz- 
ter, 17 Pick. 386. 

5. (Sale by tenant in common.) A sale by one tenant in common 
to his cotenant, of his undivided share of the property, in con- 
sideration of the discharge of previous debts, with an agreement 
that the vendee shall convey to the vendor the whole property 
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held in common, upon his paying a specified sum at the end of 
one year, together with the value of the improvements made in 
the mean time ; held, a valid agreement of sale and repurchase, 
and not a mere mortgage. Robinson v. Cropsey, 6 Paige, 480. 
6. (Infant.) Where a purchaser from the grantee of an infant 
subsequently takes a quit-claim deed from the infant, after he 
becomes of age, the latter deed only operates as a confirmation 
of the first, and does not overreach a mortgage given by the 
original grantee of the infant, subject to which the grantee in 
the last deed purchased the property. Eagle F. Ins. Company 
v. Lent, 6 Paige, 635. 

. (Warranty.) Where a party who has previously conveyed 
his title to land, again conveys the same land to another with 
warranty, who afterwards mortgages the premises, the mort- 
gagee is entitled to the benefit of the covenants of warranty in 
the deed, so far as is necessary to secure the payment of the 
mortgage debt ; the mortgage to that extent being an assignment 
of the covenants, which run with the land. Varick v. Briggs, 
6 Paige, 323. 

. (Bond.) Where a debt is secured by a bond and mortgage, 
the mortgagee has a lien upon the land for the whole amount 
of the principal and interest due, according to the condition of 
the mortgage, although such amount exceeds the penalty of the 
bond. Mower v. Kip, 6 Paige, 88. 

9. (Party to bill.) A mortgagor who is personally liable to the 
mortgagee for the payment of the debt secured by the mort- 
gage, but who has parted with all his right and interest in the 
mortgaged premises, is a proper party but not a necessary party 
to a bill to foreclose the mortgage. Bigelow v. Bush, 6 Paige, 
343. 


10. (Purchaser of an estate subject to.) When a purchaser of an 
estate, incumbered by two mortgages, at the time of the pur- 
chase, agrees with the mortgagor to pay the mortgages, and 
retains a part of the purchase money for that purpose, and goes 
into possession, he cannot afterwards take a conveyance from 
the first mortgagee, and set it up against the second mortgagee, 
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notwithstanding he may have been deceived by the mortgagor 
as to the amount due. Converse vy. Cook et al., 8 Ver. 164. 

MOTION FOR JUDGMENT. (Non obstante veredicto.) A 
motion for judgment, notwithstanding a verdict for the other 
party, is necessarily founded on the record alone, and can never 
depend on any state of evidence which is not disclosed by the 
record. Snow v. Conant, 8 Vermont, 301. 

NEW TRIAL. (Damages.) Where the damages assessed by a 
jury are excessive, a new trial may be granted in order to deter- 
mine the amount of damages, without opening the whole case. 
Boyd vy. Brown, 17 Pick. 453. 

NOTICE. (Registry.) The registry of a deed assigning both 
real and personal estate, is not in itself constructive notice of 
the assignment of the personal estate. Pitcher v. Barrows, 17 
Pick. 361. 

2. (Construction.) Constructive notice, by the record of a mort- 
gage deed, is limited, in its effects, to the specific incumbrance 
recorded, and consequently, cannot affect a party taking secu- 
rity on other lands in another town. Osborn et al. y. Carr et 
al., 12 Conn. 195. 

3. (To persons in another state.) Where the selectmen gave 
notice, by mail, to the owner of land through which they were 
about to lay out a highway, who resided in the state of New 
York, to be present at the laying out of such highway ; it was 
held, that this was reasonable notice ; and that personal notice, 
in such case, was not necessary. Crane et al. vy. Camp et al., 
12 Conn. 464. 

OATH. (Evidence of taking of.) Where the report of a com- 
mittee appointed to lay out a highway stated, that having taken 
the oath and given the notice by law required, they met, &c. ; 
and such report was accepted and recorded ; it was held, that 
it sufficiently appeared from the record, that the oath prescribed 
by law was taken by the committee, before they entered on the 
duties of their appointment. Huntington v. Birch et al., 12 
Conn. 142. 

OFFSET. If an action on contract is commenced against A and 
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B, but, in consequence of a return of non est inventus as to B, is 
entered and prosecuted against A only, he may plead in offset a 
demand due to himself alone. Snow v. Conant, 8 Vermont, 301. 

PARTIES. (Chose in action.) In the court of chancery the 

assignee of a chose in action is not permitted to sue in the name 

of the assignor; but the suit must be brought in the name of 
the real party in interest. Rogers v. Traders’ Ins. Co., 6 Paige, 

583. 

PARTNER. (Change in partnership.) Where one of three 
partners retires from, or a new partner comes into the firm, or 
both, and notice thereof is given, but the business continues to 
be carried on, in other respects, as before, those partners as to 
whom no notice is given, will be presumed to hold the same 
relation to the concern afterwards, that they did before. Howe 
v. Thayer, 17 Pick. 91. 

. (Burden of proof.) In an action against several for a part- 
nership debt, if one of the defendants denies that he was a 
partner, it is incumbent on the plaintiff, in the first instance, to 
prove such defendant to have been a partner; and if this is 
done, he will be liable, unless he proves a dissolution of the 
partnership as it regarded himself, and notice thereof to the 
plaintiff, before the debt was incurred. Jb. 

. (Notice of dissolution.) Where notice of the dissolution of a 
partnership has not been published in a newspaper, or brought 
home to the knowledge of the party to be affected by it, evi- 
dence of the mere notoriety of the dissolution is not admissible 
to prove such notice. Pitcher v. Barrows, 17 Pick. 361. 

. (Sale—dissolution.) On the death of one of four partners and 
the consequent dissolution of the partnership, one of the survi- 
vors took out letters of administration upon the estate of the 
deceased partner, and the three survivors formed a new part- 
nership and took to themselves the stock on hand, giving each 
his own individual note, for one third of the appraised value, 
payable to the three. It was held, that this supposed sale was 
ineffectual, and that the three surviving partners were jointly 


accountable to the funds of the old partnership, for the value of 
the stock. Washburn v. Goodman, 17 Pick. 519. 
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PARTNERSHIP. (What is meant by community of profit.) The 
test of partnership is a community of profit; but to constitute 
such community of profit, the party must have a specific interest 
in the profits themselves, as profits, in contradistinction to a 
stipulated portion of the profits as a compensation for his ser- 
vices. Loomis v. Marshall et al., 12 Conn. 69. 

2. (Same.) Therefore, where A, residing at a distance from a 
factory of cloths, occupied by B, entered into an agreement 
with B, by which A was to furnish a full supply of wool for the 
factory, for two years; B was to manufacture such wool into 
cloths, in a good and workmanlike manner, and to devote the 
entire use of the factory to that purpose, for such term; and 
the net proceeds of the cloths, after deducting incidental ex- 
penses and the charges of sale, were to be divided, so that A 
should have fifty-five per cent, and B forty-five per cent. there- 
of; in the manufacture of satinets from such wool, A was to 
pay fifty-five per cent. and B forty-five per cent. of the cost of 
the warp; the expense of insurance effected on wool or cloths 
was to be borne by A and B, in the same ratio as their interest 
was in the final division of the avails of the cloths ; and in case 
of the destruction of any wool or cloth by fire, the amount to be 
received from the insurers was to be divided between A and B 
according to the loss sustained by each; in an action brought by 
C for work and labor done in the factory, against A and B as 
partners, it was held, that B had no other interest in the profits, 
than a compensation for his labor and materials, by a percentage 
on the avails of the cloths; and, consequently, that A and B 
were not liable as partners. [The chief justice dissenting.] Ib. 

PAYMENT. (Presumption from part.) An indorsement of part 
payment upon a written contract, when it is proposed to be used 
for the purpose of rebutting a presumption of payment of the 
balance, can have reference only to the time such part payment 
purports to have been made. Hayes v. Morse, 8 Vermont,316. 

PLEADING. (Action against surety.) In an action against 
a surety on a joint and several promissory note, the surety 
pleaded, that he tendered to the plaintiffs the amount due on 
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the note, in order to be enabled to recover the same of the 
principal, but that the plaintiffs refused to receive it. The plain- 
tiffs replied, that at the time of such tender, an action was pend- 
ing in their favor, against the principal; that they offered to 
receive the sum tendered in satisfaction of the note, provided 
that the surety would pay the costs legally due in such action, 
and indemnify them against the payment of costs to the princi- 
pal ; that the surety refused so to do; that afterwards the plain- 
tiffs, having recovered judgment in such action, offered to receive 
of the surety the amount due on the note, in full satisfaction of 
their claim against him, which the surety refused to pay. It 
was held, that the replication was not double, the last averment 
being mere surplusage ; and that such replication properly con- 
cluded with a verification. Hampshire Manufacturers Bank v. 
Billings, 17 Pick. 87. 

POSSESSION. (Delivery on condition.) A delivery of property 
to another, to be paid for at a given price, and to become his, 
upon condition that the price be paid, is not fraudulent as against 
the creditor of the vendee. Bigelow v. Huntley, 8 Ver. 150. 

2. (Same.) And in case it be attached by the creditor of the 
vendee, before condition performed, the vendor will hold the 
same against the attaching creditor. The vendor has a right, 
in such case, to determine the bailment, and resume the posses- 
sion. Ib. 

3. (Same.) And, although a specific time is given for the pay- 
ment of the price, which has not expired, yet, if the property 
be attached, upon process against the vendee, and the vendor 
receipt the same to the officer, he becomes entitled to the pos- 
session, and may maintain trespass or trover against a subse- 
quent attaching creditor of the vendee, who takes the property 
from his possession. Jb. 

4. (Same.) In such case, the right of possession being in the 
vendor, though only as receiptor, the rule, that the plaintiff can- 
not recover when he has not the right of possession, does not 
apply. 1b. 

5. (Where in the hands of a third.) Where personal property, 
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when sold, is in the possession of a third person, and that person 
is fully informed, both by the vendor and vendee of the property 
being sold, this is a sufficient change of possession to protect it 
from the creditors of the vendor. Pierce v. Chipman, 8 Ver- 
mont, 334. 

6. (Same.) The purchaser of a chattel committed it to the keeping 
of a third person, who suffered it, without the knowledge or con- 
sent of the purchaser, to go back into the possession of the 
vendor, when it was attached by his creditor. Held, that the 
creditor might hold the chattel. Emerson et al. v. Hyde, 8 
Vermont, 352. 

7. (What required by law.) The law requires such change of 
possession, as indicates to the world at large a change of owner- 
ship ; and if such possession is not taken by the purchaser, it is 
no excuse that he entrusted the chattel to another, who was 
negligent or unfaithful. Jd. 

PRESENTMENT. (Note payable at a particular place.) If a 
note be made payable at a particular place, a presentment and 
demand are not necessary to entitle the holder to recover against 
the maker. Hart et al. v. Green, 8 Vermont, 191. 

PRESUMPTION. (Of payment of bond.) No presumption of 
payment of a bond can arise from mere lapse of time of any 
period short of twenty years. Mattocks v. Bellamy, 8 Ver. 463. 

PRINCIPAL AND AGENT. (Money of principal lent by 
agent.) Where an agent employed to collect money in New 
York, and to remit it to the principal, lent it there to the defend- 
ants, to whom he was indebted in a sum larger than the amount 
lent, telling them, that he could lend it until he should be ready 
to return home, but without informing them that the money be- 
longed to the principal, it was held, that the defendants could 
retain the money as against the principal, even after notice that 
it belonged to him. Lime Rock Bank vy. Plimpton, 17 Pick. 
159. 

2. (Lien of agent.) Where the agent of the original owner of 
property effects an insurance thereon, for the account of whom- 
ever it may concern at the time of loss, and by the terms of the 
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policy, the insurance money, in case of loss, is made payable 
to such agent, if the assured assigns his interest in the property, 
to a bona fide purchaser or mortgagee, before any loss has 
accrued, the agent has no lien upon the insurance money, as 
against such assignee, for a general balance due from the 
assignor. Rogers v. Traders’ Insurance Co., 6 Paige, 583. 
PRINCIPAL AND SURETY. (Liability of surety.) As a 
general rule, the surety in a bond is not liable beyond the 
amount of the penalty, although the principal and interest due 
by the condition of the bond exceeds that amount. But it 
seems, that interest, by way of damages for the detention of the 
debt, during the time the defendant delays its collection by an 
improper or protracted litigation, may be recovered even as 
against a surety. Mower v. Kip, 6 Paige, 88. 

. (Joint sureties.) Joint sureties are bound as between them- 
selves to contribute equally to discharge the debt for which they 
are jointly holden, and if one of them pays the whole, he is, 
in equity, subrogated to all the rights and remedies of the orig- 
inal creditor for the payment of his debt, not only as against 
the principal debtor, but also as against the co-sureties, to the 
extent they are equitably bound to contribute. Cuyler vy. 
Ensworth, 6 Paige, 32. 

. (Surety in bond to government.) In an ordinary case of 
suretyship for a debt which is justly due, if the principal debtor 
neglects to pay it at the time stipulated in the contract, the surety 
may file a bill against such debtor and the creditor, to compel 
the former to pay the debt and the latter to receive it, and thus 
to relieve the surety from further liability. But this principle of 
equity is not applicable to the case of a surety in a bond to the 
government, where a breach of the condition is a forfeiture of 
the whole penalty of the bond; es the court of chancery will 


not lend its aid to enforce a forfeiture or penalty against the 
principal in the bond, before the surety has become absolutely 
fixed with the payment of the penalty by the recovery of a 
judgment against him as such surety. Gibbs v. Mennard, 6 
Paige, 258. 
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4. (Promise by principal to surety.) A promise by a principal to 
pay into the hands of his surety, for his indemnity, the amount 
for which the surety has become accountable, whenever the lat- 
ter shall be called on for payment by the creditor, or shall have 
reason to doubt the ultimate ability of the principal to save him 
harmless, is a valid promise, on which an action may be sus- 
tained by the surety ; and it is not a prerequisite to an action, 
founded on such a promise, that the surety should have paid the 
debt, or any portion of it. Fletcher y. Edson, 8 Vermont, 294. 

PROBABLE CAUSE. (Evidence to shew.) To shew probable 
cause, the facts proved must be such as would reasonably induce 
an impartial and reasonable mind to suspect and believe that 
the party prosecuted had committed the offence charged; but 
mere suspicion or conjecture does not amount to probable cause. 
Stone v. Stevens, 12 Conn. 219. | 

2. (Suspicion of theft.) To constitute probable cause for a pros- 
ecution for theft, it is not sufficient that such circumstances 
existed, as would cause such suspicion and belief that the party 
prosecuted had taken the articles alleged to be stolen ; the tak- 
ing of an article from another not being necessarily synonymous 
with the stealing of it. Jb. 

PROMISSORY NOTE. (Recovery on when cancelled.) A party 
may recover on a promissory note which has been voluntarily 
given up to be cancelled. Reynolds et al. v. French et al., 8 
Vermont, 85. 

2. (Same.) Ifa debtor, by false and fraudulent representation, as 
to his situation, induce his creditor to deliver up to him his pro- 
missory notes upon payment of a part only of what is due, the 
creditor may, upon proof of the fraud, recover the balance of 
his debt in an action on the note. Jb. 

3. (Delivery, essential to.) Delivery is essential to the validity of 
a promissory note. Chamberlain v. Hopps et al.,8 Vermont, 94. 

4. (Same.) The maker of a promissory note takes it from the 
holder, for the purpose of obtaining the signature of a surety. 
Another signs as surety, but the principal refuses to re-deliver 
the note. ‘The surety is not liable to a suit on the note. 0. 
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5. (Given for contingent liability.) When a promissory note is 
given to compromise a contingent liability, the note can never 
be avoided by showing that the maker of the note was not in 
fact or in law liable. Holcomb v. Stimpson, 8 Vermont, 141. 

6. (Given by husband to wife.) A promissory note, executed by 
a husband to his wife, during coverture, is void, and cannot be 
enforced, even for the benefit and in the name of a third person, 
to whom the husband has afterwards promised to pay it. Sweat 
v. Hall, 8 Vermont, 187. 

REAL ACTION. (Evidence in writ of right.) It cannot be 
pleaded in bar to a writ of right, that in an action of an inferior 
degree between the same parties, in which the right of posses- 
sion of the demanded premises was put in issue, this right de- 
pended entirely on the mere right of property, and that the 
question of the mere right of property was submitted to the 
jury, and decided against the demandant, and that judgment 
was rendered according to the verdict. Arnold vy. Arnold, 17 
Pick. 4. 

2. (Evidence in writ of entry.) The tenant in a writ of entry 
cannot, under the general issue, give in evidence the title of a 
third person, and claim to hold as his servant. Mechanics Bank 
v. Williams, 17 Pick. 438. 

RECORD OF DEEDS. (Fraudulent.) When a town clerk 
copies a deed delivered to him for record, on a book which has 
ceased to be a book for recording for a number of years, and 
does not insert the names in the alphabet, for the purpose of 
concealment and fraud, such deed is not recorded, and is no 
notice to after purchasers, or attaching creditors. Sawyer et al. 
v. Adams, 8 Vermont, 172. 

REFERENCE. (Testimony.) In acase referred by agreement 
of parties, it is no ground of setting aside the report that the 
referees admitted irrelevant or illegal testimony, if it had no 
tendency to mislead their minds, and did not in fact mislead 
them. Learned vy. Bellows, 8 Vermont, 79. 

2. (Setting aside report.) Reports of references are not to be set 


aside for every circumstantial error, but only where they adopt 
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a rule of action and misapply it ; and in this respect it is imma- 
terial whether it be a rule of law, or of equity, or of arithme- 
tic. Ib. 

RELEASE. (Of all demands, &c.) <A general release of all 
** demands, notes and accounts,”’ will not be construed to include 
a suit pending, especially when, from testimony aliunde, it ap- 
pears such was not the intention of the parties. Learned v. 
Bellows, 8 Vermont, 79. 

REPLEVIN. (Joint-owner.) One joint owner of a personal 
chattel cannot, either at common law or under the statute of 
Connecticut, maintain replevin against another joint owner, for an 
amotion of the joint property, by virtue of a writ of attachment 
against a third person. Prentice et al. v. Ladd, 12 Conn. 331. 

RES GESTA. Where the defendant, in an action of trespass 
quare clausum fregit, justified under a claim of title in C, under 
whom he entered and did the acts complained of; the title de- 
pended upon the place of the dividing line between the plaintiff 
and C; and it appeared, that while C was in possession, the 
adjoining proprietor, wishing to dig a ditch in the dividing line, 
inquired of C where the line was; that C pointed out the place 
to him ; that he dug a ditch there; and that C afterwards told 
him, that he had seen such ditch, and it was in the line; it was 
held, that C thereby participated in the act of digging the ditch, 
and his declarations accompanying such act were admissible as 
part of the res gesta. Deming v. Carrington, 12 Conn. 1. 

RIVER. (Rule for dividing an island formed in a river.) 
Where an island is so formed in the bed of a river not navi- 
gable, as to divide the channel and lie partly on each side of 
the thread of the river, it will be divided between the riparian 
proprietors on the opposite sides of the river, according to the 
original thread of the river. Deerfield v. Arms, 17 Pick. 41. 

2. (Same.) Land formed by alluvion in a river is, in general, to 
be divided among the several riparian proprietors entitled to it, 
according to the following rule: Measure the whole extent of 
their ancient line on the river, and ascertain how many feet each 
proprietor owned on this line ; divide the newly formed river 
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line into equal parts, and appropriate to each proprietor as many 
of these parts as he owned feet on the old line ; and then draw 
lines from the points at which the proprietors respectively 
bounded on the old, to the points thus determined as the points 
of division on the newly formed shore. Jd. 

3. (Same.) This rule is to be modified under particular cireum- 
stances ; for instance, if the ancient margin has deep indenta- 
tions or sharp projections, the general available line on the river 
ought to be taken, and not the actual length of the margin as 
thus elongated by the indentations or projections. Jd. 

SALE. (Evidence.) The plaintiff sold three fourths of a vessel 
to A, and the remaining fourth to L, but subsequently the vessel 
was reconveyed to him by the vendees. In an action by the 
plaintiff, against an officer who had attached the vessel at the 
suit of a creditor of A, it was held, that evidence tending to 
show fraud in the reconveyance by L, was inadmissible for the 
purpose of showing that the reconveyance by A was fraudulent. 
Boyd v. Brown, 17 Pick. 453. 

2. (Sale to prevent attachment.) A, the owner of a vessel, being 
in embarrassed circumstances, gave a bill of sale of her to C, 
without any consideration, in order to prevent her from being 
attached by his creditors ; and C, with the consent of A, con- 
veyed the vessel to B, one of such creditors. It was held, that 
the title of B was valid as against the other creditors of A, it 
being too late for them, after the conveyance to B, to avoid the 
bill of sale from Ato C. Jb. 

3. (Delivery.) In the same case, it appeared that after the con- 
veyance to B, the officer who had previously attached the vessel 
at the suit of other creditors of A, discharged the keeper and 
delivered the vessel, which was then lying at the wharf of A, 
to B. It was held, that this was a sufficient delivery, if made 
with the consent and in behalf of A. Ib. 

SET OFF. (Mortgage.) Upon a bill to foreclose a mortgage, 
or to obtain satisfaction of the amount due from the defendant, 
the latter may set off a debt due to him from the complainant, 
which would be a proper subject of set off in a suit brought by 
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the complainant, at law, to recover the amount due upon his 
mortgage. Chapman v. Robertson, 6 Paige, 627. 

SETTLEMENT. (Illegitimate child.) An illegitimate minor 
child, born in one town of a woman who has since acquired a 
settlement by marriage in another town, takes the settlement of 
its mother thus acquired. [By three judges against two.] 
New Haven vy. Newtown, 12 Conn. 165. 

SHERIFF. (Sale of office.) Where the deputy of a public 
officer is by law entitled to certain fees or perquisites, in virtue 
of his character of deputy merely, if he agrees to give to the 
officer appointing him a portion of such fees or perquisites, it is 
a purchase of the deputation; and the parties to such agreement 
are guilty of a violation of the statute against the buying and 
selling of offices. Becker vy. Ten Eyck, 6 Paige, 68. 

2. (Of another state.) The sheriff of another state cannot pursue 
and retake a prisoner who has escaped from his custody, on 
civil process. Bromley v. Hutchins, 8 Vermont, 194. 

SHIP. (Liability of vendor.) The vendor of a vessel is not 
liable for supplies, furnished after the delivery of the bill of 
sale, if the vessel ceases to be in his possession or employment, 
although she be mortgaged back to him, and remain enrolled in 
his name. Brooks v. Bondsey, 17 Pick. 441. 

SHIPPING. (Common carrier.) The owners of a vessel, gene- 
rally employed in the transportation of goods for hire, are liable 
as common carriers, to the owners of the goods received for 
transportation. Crosby et al. vy. Fitch et al., 12 Conn. 410. 

2. (Damages of the seas.) 'The usual exception in a bill of lading 
of the “‘ dangers of the seas,” does not vary or qualify the lia- 
bility of the ship owners as common carriers. Jb. 

3. (Deviation.) If the master of a vessel, without reasonable 
necessity, depart from the usual route of vessels between the 
termini of the voyage, it is a deviation, of which freighters, as 
well as insurers, may take advantage. Jb. 

4. (Same.) Where it appeared that the usual route of vessels, 
from New York to Norwich in Connecticut, was through Long 
Island Sound in summer and winter ; in the winter of 1836, the 








198 Jurisprudence. [ April, 


navigation of the sound was obstructed by ice, for a longer period 
than usual ; and in February, during that period, a vessel bound 
from New York to Norwich departed from such usual route, and 
performed her voyage in the open sea, on the south side of 
Long Island ; it was held, that this was a deviation, without rea- 
sonable necessity, which rendered the ship owners liable for a 
loss occasioned by dangers of the sea. Jb. 

. (Same.) It being established that the usual route for vessels, 
bound from New York to Norwich, is through Long Island 
Sound, no usage for such vessels to perform their voyages on 
the south side of Long Island, when the navigation of the Sound 
is obstructed by ice, will justify the master of a vessel bound 
from New York to Norwich, during such obstruction, in taking 
the south side passage, instead of waiting in New York, until 
the usual navigation becomes free, unless such usage is general, 
and of so long standing as to have become generally known. Jb. 

. (Same,) Where the freighter, being informed of the course of 
the voyage taken, effected insurance on the goods shipped, and 
after a loss, demanded payment of the policy ; it was held, that 
neither such insurance, nor demand of payment, furnished any 
evidence of the consent or acquiescence of the freighter in the 
course of the voyage. Jb. 

SLANDER. (Evidence.) Under a count in an action for slan- 
der, alleging, generally, that the defendant charged the plaintiff 
with the crime of theft, it is competent for the plaintiff to give 
in evidence any words, which, although in their ordinary sense 
doubtful or even innocent, can be shown, by the aid of aver- 
ments and innuendoes, under the circumstances, to be equivocal 
or ironical, and to be intended by the defendant, and understood 
by the hearer, to impute such crime to the plaintiff. Pond v. 
Hartwell, 17 Pick. 269. 

. (Declaration,) In an action for slander, a count setting forth 
generally, that the defendant charged the plaintiff with a crime, 
(naming it), is good. Allen v. Perkins, 17 Pick. 369. 

. (Evidence to explain words.) Under such a count, the plaintiff 
may proye, that the words spoken, although not actionable in 
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themselves, were rendered so, by reason of the existence of 
certain extrinsic facts, a reference to those facts, and the mode 
in which the words were used, notwithstanding there was no 
averment that they were spoken with reference to any fact 
whatever. Jb. 


SLAVE. (Rights of owner of.) The owner of a slave, born in 





a slave-holding state, has no right, by comity, to hold such per- 
son in slavery in Connecticut. Jackson y. Bulloch, 12 Conn. 38. 


. (Same.) There is nothing in the constitution of the United 


States applicable to slaves, voluntarily brought into Connecticut, 
by their masters. Ib. 


. (Same.) Slavery, to some extent, has been recognised, by the 


laws of Connecticut. Jb. 


. (Same.) The constitution of Connecticut does not vary the re- 


lation of master and servant, as by law established, at the adop- 
tion of that instrument. Jb. 


. (Same.) By the statute of 1774, prohibiting the importation of 


slaves into Connecticut, and the statute of 1784, declaring that no 
person of color born after that time, should be held in servitude 
after they arrived at the age of twenty-five years, the legislature 
intended to provide for the final extinction of slavery in that 
state. 1b. 


. (Same.) The design of the former statute was to prevent the 


increase of slaves in Connecticut, by importation from abroad. Jb. 


. (Same.) ‘To bring the case of a slave brought into Connecticut 


and left there, by the master, within the prohibition of that sta- 
tute, it is not necessary to show an intention of the master to 
reside there permanently, or to suffer the slave to remain there 
permanently. Jb. 


. (Same.) A slave-holder, who is an inhabitant of another state, 


can claim no greater privileges in Connecticut, with respect to 
his slave, than the citizens of that state. Jb. 


. (Same.) Therefore, where A, born in the state of Georgia, in 


1813, was, by the laws of that state, the slave of B, an inhabit- 
ant of that state, claiming to have his domicil there ; in June, 
1835, B came into Connecticut, with his family, for a temporary 
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residence, bringing A with them; his family remained there at 
board, until June, 1837, A being constantly with them and in 
their service ; from the 20th of October, 1835, to the 2nd of 
May, 1836, and from the 22nd of October, 1836, to the 28th of 
March, 1837, B was absent from Connecticut, at his residence in 
Georgia ; and he intends to return there, and take A with him ; 
ona writ of habeas corpus, brought by A, it was held, that A, 
under these circumstances, was brought into and left in Connect- 
icut, within the prohibition of the statute of 1774; that A, being 
within the purview, and not within the exception of the statute 
of 1784, was free, by the laws of Connecticut; that the foreign 
domicil of B and his animus revertendi gave him no peculiar 
privilege with respect to A ; and consequently, that B could no 
longer hold A in servitude. [By three judges against two.] Jb. 
SOLICITOR AND COUNSEL. (Scandal and impertinence.) 
A counsel, who signs a scandalous or impertinent pleading, is 
personally answerable for the costs of the proceedings to ex- 
punge the scandalous or impertinent matter ; and an unsuccess- 
ful attempt to collect such costs, from the party for whom such 
pleading was not put in, will not discharge the counsel from 
liability. Cushman v. Brown, 6 Paige, 539. 

SPECIFIC PERFORMANCE. ( Title.) ‘The court of chancery 
will not decree the specific performance of a contract to pur- 
chase, where the vendor is unable to give a valid title to the 
premises, unless it appears from the contract, that the under- 
standing of the parties was that the purchaser should take the 
risk of the goodness of the title which the vendor was to give. 
Winne v. Reynolds, 6 Paige, 407. 

. (Same.) But a specific performance will be decreed, when the 
vendor is able to perform his agreement in substance, although 
there is a trifling variation in the description of the premises, or 
a trifling incumbrance on the title which cannot be removed, 
which is a proper subject of compensation to the purchaser. Id. 
. (Requisites to.) ‘To entitle a party to a specific performance 
of an agreement for the sale of real estate, the contract must 
be certain in its terms and mutual in its character. German v. 
Machin, 6 Paige, 288. 
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STATUTE. (Creating an offence.) The rule that where a sta- 
tute creates an offence unknown to the common law, and in 
the enacting or prohibitory clause points out the mode of pro- 
ceeding under it, that mode alone can be pursued, is not appli- 
cable to beneficial statutes in civil cases. The Hartford and 
New Haven Rail Road Company v. Kennedy, 12 Conn. 499. 

TENANTS IN COMMON. (Rights of, as against co-tenants.) 
A tenant in common of a well has a right to send his servant 
down into it for the purpose of cleaning it out, if he has reason 
to suppose that the bottom is filthy ; and if obstructed in so 
doing, by his co-tenant, he may maintain an action against him, 
although in point of fact the well did not require to be cleansed. 
Newton v. Newton, 17 Pick. 201. 

2. (Disseisin.) Where one tenant in common of land conveys 
the whole estate in fee, with covenants of seisin and warranty, 
and the grantee enters and holds exclusive possession thereof, 
such entry and possession are a disseisin of the co-tenant. 
Kittredge v. Locks and Canals, §&c. 17 Pick. 246. 

TENDER. (Insufficient, for not including costs.) A tender of 
the amount due on a joint and several promissory note, by a 
surety, while an action brought by the holder against the prin- 
cipal is pending, will not discharge the surety from his liability, 
unless he also offers to indemnify the holder against the costs of 
such action. Hampshire Manufacturers’ Bank v. Billings, 17 
Pick. 87. 

TIME. (Imperative or directory.) Where a duty is required by 
statute to be performed on a certain day, and the object contem- 
plated by the legislature cannot otherwise be carried into effect, 
the time prescribed must be considered as imperative ; but if 
there is nothing indicating that the exact time is essential, it is 
to be considered as directory. Colt et al. v. Eves, 12 Conn. 248. 

2. (Same.) Therefore, where a city charter required, that a cer- 
tain number of jurors should be chosen on the Ist Monday of 
July, and they were not chosen until the 8th of August, it was 
held, that this provision was directory, and a jury empanneled 
from the jurors so chosen was a legal jury. Jb, 
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TROVER. (One entrusted with property.) If one entrusted with 


2. 


5. 


property for a particular use, which becomes impracticable, lend 
the property to another who had knowledge of the facts, this is 
in both a conversion of the property. Rice vy. Clark, 8 Ver- 
mont, 109. 

(Same.) If a person entrusted with property for a particular 
use be guilty of any abuse of the property in that use, he is not 
on that account liable to an action of trover. Jb. 


. (License.) A person, who, under color of a license, takes pro- 


perty for another purpose, or who takes property after the li- 
cense is recalled, is liable in trover. And it makes no differ- 
ence that the plaintiff might have elected to hold it as a sale and 
delivery to a third person, instead of a conversion by the de- 
fendant. Holland vy. Cutter et al., 8 Vermont, 275. 


. (Assertion of ownership.) In trover, the mere assertion of 


ownership of property without in any way interfering with the 
property, or with the owner’s right to control it, is evidence of 
a conversion. Jrish y. Cloyes et al., 8 Vermont, 30. 

(Demand and refusal.) A demand and refusal is such evidence 
of a conversion, in trover, as cannot be judged or removed, by 
showing a subsequent attachment or by a distress made upon 
the same property and sale upon plaintiff's debt, but this will go 
in mitigation of damages. Jb. 


TRUST, TRUSTEE, AND CESTUI QUE TRUST. (Duty of 


trustee.) Where a person undertakes to act for another, he is 
not allowed to deal in the subject matter of such agency on his 
own account and for his own benefit. And if such agent takes 
a conveyance in his own name, of an estate which he under- 
took to obtain for another, he will in equity be considered as 
holding the estate in trust for his principal, for whom he under- 
took to act as agent in the purchase. Sweet v. Jacocks, 6 
Paige, 355. 


TRUSTEE PROCESS. (Aftorney.) An action cannot be sus- 


tained against one as trustee, under the statute, merely because 
he is attorney for the absconding debtor, and has in his care a 


debt in the course of collection, against another person. Hitch- 
cock v. Edgerton, 8 Vermont, 202. 
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2. (Pensioner.) The money of a pensioner, in the hands of his 
agent, or attorney, appointed to receive his pension from the 
disbursing agent, and received on that account, is not liable to 
a trustee process. Adams v. Newell et al., 8 Vermont, 190. 

VARIANCE. (Jn name.) In an action of debt brought by S.B. 
jun., on a judgment, the declaration set forth the record of a 
judgment in favor of 8S. B., but the record produced, set forth a 
judgment recovered by 8. B. jun. Held, that this was a vari- 
ance. Boyden vy. Hastings, 17 Pick. 200. 

VENDOR AND PURCHASER. (WNotice—registry.) Ifa pur- 
chaser with notice of a prior unregistered deed, or other claim 
upon real estate, afterwards conveys the same to a subsequent 
bona fide purchaser who has no such notice, the latter is entitled 
to protection against the prior equitable claim to the property. 
Varick v. Briggs, 6 Paige, 323. 

2. (Same.) And a purchaser with notice, from a prior purchaser 
who was entitled to protection as a bona fide purchaser without 
notice, is himself entitled to protection against the previous 
equitable claim which was invalid as against his grantor. Ib. 

3. (False assertion by vendor.) A false assertion by the vendor 
as to the mere value of the property he is about to sell, without 
any misrepresentation or deception as to any other matter of 
fact, is not a sufficient ground for relief to the purchaser, either 
at law or in equity. The law presumes that each party to a 
contract of sale relies upon his own judgment as to the value 
of the property sold, where the facts on which the value of such 
property depends, are equally known to both. Speiglemeyer v. 
Crawford, 6 Paige, 254. 

WARRANTY. (Against claims.) Ina case of warranty against 
all claims of a certain character, in case of a suit brought against 
the covenantee, he must notify the covenantor, or the judgment 
will be considered strictly res inter alios acta. Castleton v. 
Miner, 8 Vermont, 209. 

2. (Same.) The warrantor may in such case contest the judg- 
ment on its original merits, and by showing it without just 
foundation, compel the covenantee to bear the loss of a payment 
made under it, as a voluntary payment. Jb. 
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3. (Same.) But the covenantee may submit to pay the claim even 
without suit, and in that case will recover of the warrantor by 
showing it to have been a claim which he could not have re- 
sisted. Ib. 

WATER. (Diversion of.) Where a spring is supplied by a 
hidden stream passing through the earth, the owner of the land 
above where the water of the spring issues from the earth has 
no right to divert such water, by an excavation or artificial 
works upon his own land, to the injury of the land owners 
below, who are supplied by the waters of such spring in their 
natural course, or by prescriptive use. Smith v. Adams, 6 
Paige, 435. 

. (Grant presumed.) Where a land owner and those under 
whom he claims have diverted a part of the water of a spring 
from its natural course, for the use of their land, by means of 
an artificial conduit, and have continued to enjoy the water in 
that way for twenty years without interruption, a grant of the 
right to divert the water to that extent for the use of the premises 
will be presumed. Jd. 

WATERCOURSE. In June, 1832, and before, B owned two 
pieces of land, witha stream of water running through them, 
on each of which he had a mill, propelled by the water of the 
stream. On the upper piece he had a dam, mill-pond, flume 
and conductor. The water for the use of both mills passed from 
the dam through the flume. That for the use of the upper mill 
was taken from the flume, by means of two orifices in it ; and 
that for the use of the lower mill, by means of a conductor in- 
serted in the flume, and extending from it to the mill. On the 
8th of June, 1832, B conveyed to S the upper mill site and one 
half of the pond flowed by the dam, by a deed containing the 
following clause : ** always provided, and this deed is given on 
condition, that the grantor is to have and retain the privilege of 
conveying water from said dam through a conductor similar to 
the one now in use, till the same shall arrive at the east end of 
the new shop, [the upper mill] and thence, either by a con- 
ductor, race or otherwise, to the shop [lower mill] lying east of 
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the new shop.” ‘The rights of B in the lower mills afterwards 
became vested in K and 8; K owning two thirds, and S one 
third. In November, 1825, S made a new orifice in the flume, 
lower than any former one, and thereby drew off so much of 
the water as not to leave sufficient to keep the lower mill in 
operation. On a bill in chancery brought by K against 8, to 
enjoin him against such diversion, it was held: 1, that B, at the 
time of the conveyance from him to S, had a right and was 
bound to take the water for the use of the lower mill, in the 
accustomed manner, and that, by such conveyance, B retained 
to that mill all the privileges which it then enjoyed; 2, that the 
term ‘‘ dam” in the reservation was to be construed as includ- 
ing the flume, or as being of equivalent import; 3, that though 
the reservation was without words of inheritance and without 
mention of assigns, yet B, after the conveyance to S, had an 
assignable interest in the use of the water reserved ; 4, that 
notwithstanding K and S were tenants in common of the. lower 
mill and the water privilege connected with it, yet as the acts 
complained of tended to a destruction of the joint property, K 
was entitled to the relief sought. Kennedy et al. v. Scovil et al., 
12 Conn. 317. 

WAY. (Erection of a pound.) The erection of a pound by a 
town ona public highway is an encroachment on the public 
easement, but does not destroy it. Sprague v. Waite, 17 Pick. 
309. 

2. (Owner of soil—trespass.) The owner of the soil, over which 
a town way passes, cannot maintain trespass against a person 
placing obstructions thereon. Mayhew v. Norton, 17 Pick. 357. 

WILL. (Competency of devisee as witness.) A devisee under a 
will, which may possibly be allowed and take effect, in case a 


Se Oe 





will subsequently made by the testator shall be set aside, is not 
a competent witness to prevent the probate of the subsequent 
will. Hail y. Hall, 17 Pick. 373. 


2. (Evidence.) On the trial of the issue whether a will should 


be approved and allowed, a previous will, which was read to 


the testatrix at the time when she executed the subsequent will, 
e 
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and explained to her, and its agreements and differences with 
the subsequent will pointed out to her, but which had never 
been offered for probate, was held to be admissible in evidence 
as part of the res geste. Ib. 


. (Heir at law.) The heir at law can only be disinherited by 


express words or by necessary implication. He is, therefore, 
entitled to the real estate which is not legally and effectually 
disposed of by will, although the testator has attempted to devise 
the same to others. Van Kleeck v. Reformed Dutch Church, 6 
Paige, 600. 


. (Will made in foreign country.) A Scotch deed of disposition 


and settlement, if duly executed as a testamentary disposition 
of the testator’s property according to the laws of Scotland, and 
in the presence of two witnesses as required by our laws, is a 
valid will of the testator’s real and personal property in New 
York. Matter of Easton’s will, 6 Paige, 183. 


WITNESS. (JInterested.) The grantee of land, which had been 


previously attached in an action against the grantor, conveyed 
it with covenants of warranty. It was held, that he was an in- 
competent witness for the grantor in such action, notwithstand- 
ing the grantee testified on his voir dire, that he considered 
himself fully indemnified against his covenants, and felt no in- 
terest in the action. Pond vy. Hartwell, 17 Pick. 269. 

(Cross-examination.) Upon the cross-examination of a wit- 
ness, the court may, in its discretion, permit leading questions 
to be put, although relating to matters not inquired of upon the 
direct examination. Moody v. Rowell, 17 Pick. 490. 


. (Interested.) Where a person called as a witness stated that 


he was indebted to the defendant, and that he had been sum- 
moned in the action as his trustee, it was held, that he was not 
interested in the event of the suit, and so not incompetent to 
testify. Dana vy. Kemble and Tr., 17 Pick. 545. 


. (Complainant, how made.) Where one of the complainants, 


who is a necessary party, but who has no personal interest in 
the subject matter of the litigation, is a material witness to prove 


the facts necessary to sustain the suit, the proper course, where 
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the nature of the case will admit of such a change of parties, 
is to move to strike out the name of such nominal complainant 
and to make him a party defendant ; so that he may be exam- 
ined as such witness. Eckford v. DeKay, 6 Paige, 565. 
5. (Competency.) If the liability of the witness will remain the 
same whichever way the suit is determined, he is not incom- 





petent ; but if a decision in favor of one of the parties would 

have the effect to discharge the witness from further liability, 

while a contrary decision would leave him exposed to a suit, he 
is not a competent witness for the party who is seeking a deci- 
sion, which will discharge the witness from further liability. 

| Woods vy. Skinner, 6 Paige, 76. 

6. (Same.) To render a witness incompetent on the ground of 
interest, it is not necessary to show that the record of a judg- 
ment against the party calling him would be evidence against 
the witness in a subsequent suit. It is sufficient to exclude him, 

j if a decision of the cause in favor of the party calling him will 

absolutely discharge the witness from his liability to a future 

suit and recovery against himself. Ib. 





7. (Joint-contractor.) A joint contractor, not a party to the suit, 
is interested to defeat the suit, and not a competent witness for 
defendant. Pike v. Blake, 8 Vermont, 400. 

8. (Interest.) Where the defendant, in an action by the holder 

| of a note not negotiable against the payee, alleging that the 

] defendant had assigned it to the plaintiff, and had afterwards 

withdrawn a suit brought by the plaintiff, in the name of the 
payee, against the maker, and had thereby defeated the collec- 

' tion of the note, offered the maker as a witness to prove, that 

he had paid the note to the payee, previous to the alleged as- 
signment, and that it had never been in fact assigned to the 
plaintiff; it was held, that such witness had no interest in the 

event of the suit, and was, therefore, competent. Fitch v. 

Boardman, 12 Conn. 345. 
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III—MISCELLANEOUS CASES. 


In the Supreme Judicial Court of the State of Maine, for the 
County of Cumberland, April Term, 1837. 


Witiiam Potteys v. Ocean INsurANcCE Company. 


An old vessel built upon and enlarged and enrolled by a new name, with- 
out delivering up the old register, and thereby rendered liable to forfeiture by 
the laws of the United States, is the lawful subject of insurance against the 
usual perils of the seas; and the insurers cannot avoid the payment of a loss 
covered by the policy by reason of such liability. 

If there be no stipulation in the policy, that the vessel insured is a vessel of 
the United States, such enrolment by the new name is competent evidence 
to prove the property to be in the assured. 

Where the national character of the vessel is not made a part of the con- 
tract of insurance, the want of the proper documents to show such character 
is not material, unless it appear, that the loss happened, or that the risk was 
increased, in consequence of the want of such documents. 

The declarations of a stockholder or of a director of a corporation are not 
admissible in evidence against such corporation, made at a time when he was 
not acting as the agent thereof. 

Where one agreed to employ a vessel for a certain time, paying for her use 
a share of her earnings, and during the time and while under his control and 
while he was acting as master, a loss of the vessel happened ; his declarations, 
made after the loss, are not admissible in evidence against the owner. 

Answers to questions, put by way of explanation of the testimony called out 
by the other party, are not admissible in evidence, when the testimony, which 
they were intended to explain, is excluded. 

Objections to the form of the questions and to the manner of the examina- 
tion should be made before the commission issues, when testimony is taken 
by commission, and when on notice, before the magistrate at the time of the 
taking ; but testimony in itself illegal cannot be admitted, because objections 
are not thus made. 


Where a party takes a deposition, he may withdraw it at any time during 
the first term, and in such case it is not evidence for either party ; but if it be 
left on file after the first term, under rules 31 and 43 of this court, the oppos- 
ing party has the right to read it in evidence in his favor. 

Those rules of court do not contravene the provisions of the statutes in rela- 
tion to the taking of depositions. 

And if the party by whom the deposition was taken shall take the same 
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from the files of the court after the first term, and will not produce it, the 
opposing party may read a copy thereof in evidence. 

The admission of improper testimony in relation to a particular fact, but 
which fact is wholly immaterial to the issue, furnishes no cause for a new 
trial, 


Tus was an action of assumpsit on a policy of insurance, bearing 
date July 17, 1833, upon the schooner called the Mary, and own- 
ed by the plaintiff, for the term of one year, commencing on the 
11th of said July ; the sum insured being $3000. The schooner, 
during the year, viz. June 10, 1834, was totally lost. 

It appeared on trial, that a sloop was built in 1816, and was 
enrolled by the name of the Sophronio, and was again enrolled in 
the custom house in Portland, by the same name, March 24th, 
1832 ; that the said schooner Mary was built upon the keel, floor- 
timbers, and naval-timbers of the sloop Sophronio, and the size 
enlarged nearly 12 tons, and the name of the Mary given to her 
after being so enlarged ; and that this was known to the defendants 
at the time of executing the policy ; and that the certificate of the 
builder of the vessel was procured by the plaintiff, and presented 
to the custom house, to obtain the enrollment of the schooner 
Mary, without any intent to deceive or defraud, but with fair and 
honest intentions, as the jury believed; but that the enrollment of 
the sloop Sophronio was not first surrendered and delivered up at 
the custom house, before the issuing of the enrollment of the Mary, 
which was on the third day of June, 1833. 

The counsel for the defendants objected to the admission in evi- 
dence of the said enrollment of June 3d, 1833, as contrary to the 
laws of the United States; but Emery J., before whom the trial 
was, overruled the objection, and it was admitted. And the same 
counsel further insisted, that said schooner, on the voyage on which 
she was lost, was sailing under circumstances rendering her liable 
to forfeiture for the violation of said laws; and that therefore a 
policy on a vessel, pursuing such a voyage, was not valid or legal, 
or binding ; but the judge also overruled this objection, as insuffi- 
cient to bar said action. ‘To prove a loss of the vessel within the 
terms of the policy, the plaintiff offered, in addition to other evidence, 
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to read to the jury a copy of the deposition of James L. Young. 
The original deposition had been taken at the request of the de- 
fendants, to be used in the action prior to a former term of this 
court, at which a trial took place, but was withdrawn by the de- 
fendants, though not during the term for which it was taken, and 
was not used at the former trial, Young being then present and 
sworn as a witness for the plaintiff. 

The admission of such copy was objected to by the defendants’ 
counsel ; the plaintiff’s counsel at the same time calling for the pro- 
duction of the original, but it was not produced. The presiding 
judge overruled the objection, and admitted it in evidence. 

The plaintiff also offered a witness to prove that Benjamin Knight, 
who was one of the directors of said Insurance Company, then, 
and also at the time said insurance was effected, some short time 
after the loss of the schooner, on the 10th of June, 1834, stated, 
that he, said Knight, and the other directors of the Insurance 
Company, knew, when the policy was effected, that the schooner 
was not a new vessel, but was the old sloop Sophronio, built upon ; 
to the admission of this testimony, the counsel for the defendants 
objected, inasmuch as said Knight was living in Portland, and 
might be examined by the plaintiff, as a witness; but the judge 
overruled the objection, and the evidence was admiiied. 

And afterwards, the said Knight, having sold out his stock, was 
offered and admitted a witness on the part of the defendants, and 
contradicted the testimony of the witness. 

The defendants then offered to read to the jury the depositions 
of Messrs. Parsons, Weare and Freeman, which were taken upon 
due notice, and the counsel for the plaintiff was present at the tak- 
ing of the same. These depositions contained certain declarations, 
testified to by them to have been made by Joseph Bean, who was 
on board said vessel just before she sunk and was lost. These de- 
clarations were contended by the defendants to have a tendency to 
support the charge, and warrant the conclusion of gross negligence 
in the management of the vessel, such as to discharge the defend- 
ants, and were comprised in the body of the depositions ; and with- 
out any objection made thereto at the time, in answer to questions 
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put by the defendants’ counsel, to which no objection was then 
made ; and in answer to the questions put by the plaintiff’s counsel, 
without any restrictions or limitations ; and the defendants’ counsel 
contended, that such declarations and answers were allowable to be 
read to the jury, inasmuch as no objections were made to them, or 
to the questions of the plaintiff at the time they were taken, and 
such as were in answer to questions proposed by the plaintiff. But 
the judge ruled, that such declarations and answers were not ad- 
missible in the cause, and excluded them. The plaintiff read to 
the jury a contract between the plaintiff and Joseph Bean and 
John Polleys, the nature of which sufficiently appears in the opin- 
ion of the court ; and it was proved, that said Bean was at Cape 
Neddock, near which the vessel sunk, while efforts were made by 
persons employed by the Insurance Company for the purpose of 
raising said vessel from the place where she sunk, in about seven- 
teen fathoms of water. And the defendants’ counsel contended, 
that by the terms of said contract, Bean was the agent of the plain- 
tiff at that time, and in such a situation, as to render his declara- 
tions admissible in evidence ; and the defendants offered proof of 
said Bean’s declarations, tending to show unseaworthiness of said 
vessel and gross negligence in the management of the vessel, and 
criminality of conduct in the circumstances occasioning her loss, 
and particularly what said Bean said were the wishes of the plaintiff 
as to having said vessel raised from the place where she was then 
laying; but the judge refused to admit proof of such declarations. 
The cause was thereupon submitted to the jury, who returned their 
verdict in favor of the plaintiff. To these opinions and rulings of 
the judge, the counsel of the defendants excepted. 

Mellen and Daveis, for the defendants, in their argument, con- 
tended that the verdict should be set aside. 

1. The papers showing the enrollment of this vessel, as the 
schooner Mary, were improperly admitted in evidence. Having 
been built on the sloop Sophronio, and the register of the sloop 
never having been delivered up, it was not the subject of enroll- 
ment under the laws of the United States, and not the subject of 
insurance. Act of congress respecting the registering of ships 
and vessels, c. 146, § 14, 27. 
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2. The policy in this case gives no right of action to the plain- 
tiff, because an insurance on a vessel, subject to forfeiture for a 
violation of our own laws, is void. And it makes no difference 
whether the insurers are or are not conusant of this fact." 

3. The testimony of the declarations of Knight, tending to show, 
that the defendants knew this to be an old vessel built upon, witha 
new register, was improperly admitted. He was not an agent of 
the defendants. The declarations of a corporator, or director, 
cannot be given in evidence to charge a corporation. Besides, 
Knight was a competent witness for the plaintiff. 

4. The copy of Young’s deposition was improperly admitted in 
evidence. If the original had been present, the plaintiff had no 
right to use it. The witness had been present in court and ex- 
amined, and we could not use the deposition, nor could they. 
The rule of court, too, is peremptory, that we could not make use 
of the deposition, if we withdrew it.° The deposition was our 
property, and it never became a paper in the case. The rule of 
court on this subject does not profess to give to the other party a 
deposition taken by us, and would be against the statute, and not 
binding, if it did. The deposition is a different one from what it 
would be, if they took it, or he was called as a witness, by them. 
They could ask questions, when we took the deposition, which 
they could not, if they took it. In no case can a deposition be 
legally read, but by the party taking it. 

5. The exclusion by the judge of the portions of the deposition 


1 3 Kent's Com. 3d ed. 262; Richardson v. M. F. & M. Ins. Co. 6 Mass. 
R. 102; Cook v. E. F. & M. Ins. Co. ib. 122; Wheatland v. Gray, ib. 124; 
Breed v. Eaton, 10 Mass. R 21; Hayward v. Blake, 12 Mass. R. 176; Rus- 
sell ». De Grand, 15 Mass. R. 35; 1 Phillips on Ins. 119, and cases there 
cited ; Warren v. Man. Ins. Co. 13 Pick. 521; 2 Phillips on Ins. 113. 

* Stark. on Ev. ed. of 1826, 41, and cases there cited; Hartford Bank v. 
Hart, 3 Day, 493; Masters ». Abraham, 1 Esp. R. 375; Helyar v. Hawke, 
5 Esp. R.72; Peto v. Hague, ib. 135; Framingham Man. Co. v. Barnard, 
2 Pick. 532; 1 Phil. Ev. 74; Langhorn v. Allnut, 4 Taunt. 511; Haven vz. 
Brown, 7 Greenl, 421; Alexander 7. Mahon, 11 Johns. R. 185; Woodward 
v. Payne, 15 Johns. R. 493. 

3 Potter v. Leeds, 1 Pick. 309. 
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which related to the declarations of Bean was erroneous. The 
objections extended to questions and answers, where no objection 
was made before the magistrate at the time the deposition was 
taken, and to questions asked by the plaintiff as well as by the 
defendants. All these were excluded by the judge. Certainly 
the answers to questions put by the plaintiff were proper evidence 
to be offered by us. The testimony of the declarations of Bean 
was proper, because Bean was the agent of the plaintiff.’ 

Fessenden and Debdlois, for the plaintiff, after remarking that the 
jury had settled, that what took place in relation to the building and 
enrolling of the vessel was done in good faith and without fraud, 
and was known to the defendants, when the insurance was effected, 
said, that the true question on the first and main point was this: 
does the fact that the old enrollment was not given up, ipso facto, 
make the insurance on the vessel void? and contended, that it did 
not. Any difficulties and disabilities in relation to the government, 
which might subject the vessel to forfeiture, if the government 
chose to interfere, do not make void a contract of insurance, or 
other contract in relation to the same vessel, lawful in itself.’ 

The declarations of Benjamin Knight were rightly admitted in 
evidence : 

1. Because he was a director, and a director is an agent of the 
corporation.’ 


1 Potter v. Leeds, 1 Pick. 309; Talbot v. Clark, 8 Pick. 51; Woodman »v. 
Coolbroth, 7 Greenl. 181; Alsop v. Com. Ins. Co. 1 Sumner, 451 ; Swett »v. 
Poor, 11 Mass. R. 549; Denny »v. Lincoln, 5 Mass. R. 385; Churchill v. Per- 
kins, ib. 541; Wheeler v. Russell, 17 Mass. R. 258; Dwight v. Brewster, 
1 Pick. 50; Little v. O’Brien, 9 Mass. R. 423; Waite v. Merrill, 4 Greenl. 
102. 

* Warren v. Man. Ins. Co. 13 Pick. 518; Law v. Hollingworth, 7 T. R. 
156; Bell v. Bromfield, 15 East, 364; Lowell v. Roy. Ex. A. Co. 4 Taunt. 
589; Dawson v. Atty, 7 East, 367; Bell v. Carstairs, 14 East, 374; Rich »v. 
Parker, 7 Term R.701; Ward v. Wood, 13 Mass. R. 589; Gremare v. Le 
Clerk, 2 Camp. 144; Freeman v. Walker, 6 Greenl. 68; Levy »v. Merrill, 
4 Greenl. 180; 3 Wash. Cir. C. R. 138; 1 Phil. on Ins. 119. 

3 2 Stark, Ev. 56; 7 Greenl. 118; 2 Peters, 358; 12 Wheat. 468; 2 Stark. 
Ev. 60; 5 Esp. R. 145; 2 Esp. R. 511; 2 Stark. R. 180; 10 Johns. R. 38; 
11 East, 578 ; 10 East, 395; 1 Camp. 22; 2 Root, 30; 7 Greenl. 76. 
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2. Because Knight was a party in interest, as a member of the 
corporation." 

3. And because the objections made by the defendants to the 
admission of Knight’s declarations, were waived by their calling 
him. 

The copy of Young’s deposition was rightly admitted. By the 
rules of this court, 31 and 43, the party taking a deposition must 
make his election, whether to use it or not, at the first term. If 
he leaves it on file after the first term, he has no right to withdraw 
it, and either party may use it, as a paper in the case. 

The evidence offered of the declarations of Bean was rightly 
rejected. When the objection goes only to the form of the ques- 
tion, the objection should be made before the magistrate ; but when 
the subject matter of the evidence is the cause of objection, it is 
rightly made in court. 

Bean was no agent of the plaintiff. He was not appointed by 
him, and was a mere charterer of the vessel.* Bean was present 
in court, and the defendants might have called him; and on this 
ground, the rejection was right. 


The action was continued, for advisement, and the opinion of 
the court afterwards drawn up and delivered as follows, by 

Sueptey, J.—One of the questions presented by this bill of 
exceptions is, whether the contract declared on was under the 
circumstances a legal contract. ‘To enable us to come to a right 
conclusion, it is desirable, that the principles by which we must 
be guided should be, if possible, clearly stated. 

Neither the law nor the court can degrade itself by becoming 
the minister of evil. The consideration of a contract, or the mat- 
ter out of which it arises, must therefore be legal. The object to 
be accomplished, or the act required to be performed by it, must 


11 East, 578; 2 Stark. Ev. 41; 16 East, 143; 1 Wilson, 257 ; 1 Bingham, 
45; 10 East, 292, and cases cited in Day’s note; 7 Greenl. 51; 2 Pick. 345; 
14 Mass. R. 282; 17 Mass. R. 503; 7 Cranch, 299; 5 Mass. R. 80; 1 Pick. 
297. 


2 4 Greenl. 264; 15 Mass. R. 370; 16 Mass. R. 336. 
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also be legal. And although by itself considered, the objects or 
acts required by it may be legal, yet if the design of the contract 
be to aid or assist in the accomplishment of an illegal purpose, it 
partakes of the character of the transaction, with which it thus 
connects itself, and becomes tainted by it and illegal. To prove 
property in any thing, it must be shewn, that the law allows that 
thing to be the subject of property, in the character and under the 
circumstances in which the claim is asserted; otherwise one can 
establish no right of property in it. When a contract is formed 
upon a consideration legal at the time, its validity will not be im- 
paired, though the law should afterwards declare the matter form- 
ing the consideration to be illegal. So if the act required to be 
performed be at the time legal, and the law afterward make the 
performance illegal, that does not render the contract illegal, 
though it prevents the performance of it. 

These are principles alike valuable to the community, as they 
are necessary to maintain the character of the law and of judi- 
cial tribunals. But while they are by no means to be infringed, 
they must not be pushed to such extremes, as to interrupt or em- 
barrass the complicated transactions of society. These principles do 
not, nor would it be consistent with the ordinary transactions of life 
that they should, require all contracts to be considered illegal, which 
grow out of some matter, or property, in which there had been in- 
corporated, or to which had before attached, some illegal act. The 
law may declare, that on account of such former illegal ingredient, 
the article shall no longer be considered the subject of property, 
and in such case, it cannot afterward form the basis of a legal con- 
tract. But if, notwithstanding the illegal act or ingredient attaches 
to it, the law permits it to be the subject of property, either abso- 
lutely or conditionally, until forfeited by some act yet to be per- 
formed, it may form the basis of a legal contract. 

When contracts are formed upon new or collateral considera- 
tions, and when they partake of the original illegal act, was much 
considered, and the cases were collected, in Armstrong v. Toler, 
(11 Wheat. 258.) The chief justice says, ‘ how far this principle 
{that of illegality] is to affect subsequent or collateral contracts, 
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the direct and immediate consideration of which is not immoral or 
illegal, is a question of considerable intricacy, on which many 
controversies have arisen and many decisions have been made.” 
This remark must be understood rather as referring to the diffi- 
culty of applying the rule of law to the complicated transactions 
of business, than to any difficulty in comprehending the rule itself. 
In that case, the consignee of goods, introduced contrary to law by 
collusive capture, and afterward decreed forfeit, was allowed to 
recover the money paid on a bond, given for their appraised value, 
And the rule is there stated to be, that “‘ if the promise be uncon- 
nected with the illegal act, and is founded on a new consideration, 
it is not tainted by the act, although it was known to the party to 
whom the promise was made.” That case may serve to illustrate 
the application of the rule, where the new contract does not con- 
nect itself with the illegal act. And the case of Cannan v. Bryce, 
(3 Barn. & Ald. 179) is an illustration of the application of it, 
when the new contract is connected with the original act. The 
act of 7 Geo. 2, ch. 8, relating to stock-jobbing, prohibits the pay- 
ment of any money on account of not transferring stocks in 
such cases ; and it was decided, that one, who lent moneys for the 
purpose of enabling a person to make such unlawful payment, with 
a full knowledge of the object to which they were to be applied, 
and for the express purpose of accomplishing that object, could 
not recover. Here the lending of the money, by itself consider- 
ed, was an independent and legal act, but being for the very pur- 
pose of assisting to do an illegal act, it became connected with it 
and thereby illegal. 

In the law of insurance, an exception to these rules has been 
established in the most commercial countries of modern times, by 
declaring those contracts to be legal, which are made with the 
intention to violate the laws of trade of a foreign country. Such 
an exception breaks in upon the morality and harmony of legal 
science ; and since the reasonings of Pothier, and of Story, and 
of Kent, and of other eminent jurists, the exception can only be 
sustained by allowing private interest to overcome the sense of 
moral and legal right. Whether the question can be presented so 
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as to enable a court to act upon it de novo, or whether it must 
remain a blot upon the law, may be doubtful. 

The policy, in this case, was not upon any particular voyage, 
but for the term of one year. There is nothing in the case, which 
shews, that any illegal voyage was contemplated by the contract, 
or that any such was in fact undertaken. ‘The contract cannot 
therefore be illegal by reason of any act required by it, nor by 
reason of any aid intended to be given by it, to the performance of 
an illegal adventure. The consideration then was, the payment of 
the premium on the one hand for, and the assumption on the other 
of, the risk of the legal employment of the vessel for one year. 
There being nothing illegal in the consideration of the contract, or 
in the employment of the vessel to be aided by it; the contract can 
only be illegal by being in some way connected with the prior 
illegal act, which had by the manner of building, and by the use 
of the enrollment, attached tothe vessel. Is there any such con- 
nection shewn? By the act of congress, concerning the register- 
ing and recording of ships and vessels, ch. 146, sec. 14, it is pro- 
vided, that when a vessel “ shall be altered in form or burden by 
being lengthened or built upon,” she shall be registered anew by 
her former name ; and that her former certificate of registry shall 
be delivered up, under a penalty of five hundred dollars. The 
twenty-seventh section of the same act provides, “‘ that if any cer- 
tificate of registry or record shall be fraudulently or knowingly 
used for any ship or vessel not then actually entitled to the benefit 
thereof, according to the true intent of this act, such ship or vessel 
shall be forfeited to the United States.” By the act for enrolling 
and licensing ships and vessels, ch. 153, sec. 2, vessels enrolled 
are put upon the same footing as to qualifications, and are sub- 
jected to the same requisites, as registered vessels. The jury 
found, that the enrollment by the new name was procured by the 
plaintiff, “‘ without any fraudulent intent to deceive or defraud ;” 
but that finding does not extend to the after use of it; and the 
vessel may be regarded as having been liable to seizure and for- 
feiture. ‘This liability was for a cause in no manner connected 
with the contract of insurance. It had existed and its influence 
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had been as great upon the vessel, as it could at any time be, be- 
fore this contract of insurance was made. The act was complete. 
It neither required, nor could it receive, aid from the new contract. 
In this respect, it was more entirely free from all connection with 
the new contract, than the illegal act in the case of Armstrong v. 
Toler was. It would be very detrimental to the commerce of the 
country to hold, that a vessel was not the subject of a lawful in- 
surance, because she was liable to seizure and forfeiture for a 
cause not connected with the policy. The laws of the United 
States contemplate, that vessels are thus liable for causes arising 
without wilful negligence or intention of fraud. Cases of that kind 
are not of unfrequent occurrence, and the secretary of the treasury 
is authorized by law to remit the forfeiture. It could never have 
been the design of the statute, under such circumstances, to destroy 
the legal title or lawful right of employment, until the forfeiture 
was exacted. The risk is not increased, nor is the loss for such 
cause within the policy. ‘The assurers cannot place themselves in 
the situation of the government, and claim to act for it. None 
can claim a forfeiture, but those authorized by law. Nor can 
this matter be properly tried collaterally, and by a common law 
court. The jurisdiction belongs to another tribunal. It is a mat- 
ter between others, in which the defendants are not interested, and 
with which they have no concern. 

There is another aspect in which the same transactions are pre- 
sented. It is insisted,that the enrollment should not have been 
admitted in evidence in proof of property, because an unlawful 
document cannot be used as proof. In considering this question, 
it will be necessary to bear in mind, that it does not appear in the 
case, that the vessel was insured as a vessel of the United States. 
Her national character does not appear to have entered into the 
contract. If such had been the fact, the plaintiff could not re- 
cover, because the laws of the United States declare, that if not 
registered by the former name, in case she has been built upon, 
** she shall cease to be deemed a ship or vessel of the United States.” 
As she was not insured as a vessel of the United States, and as the 
laws do not for such cause destroy the title to the property, their 
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effect being only to take from that title the particular character of 
being a vessel of the United States, the document was properly 
admitted. 

It is also contended, that not being properly and legally docu- 
mented, she was not seaworthy ; and that she was not the proper 
subject of insurance. It is necessary here, again, to notice a dis- 
tinction. If, for the want of legal documents, the voyage is, by 
the laws of the country, rendered illegal, then the policy is void on 
occount of the illegality of the voyage. Upon this principle alone, 
the case of Farmer v. Legg, (7 Term R. 186) could have been 
decided. But if, as in the present case, the laws do not declare 
the voyage to be illegal on account of the want of the proper doc- 
uments, then the consequences are left to be determined by the 
mercantile law. And by that law, where the national character of 
the vessel is not made a part of the contract, the want of such doc- 
uments is not material, unless it appears that the risk was enhanc- 
ed, or that the loss happened in consequence of the want of them ; 
in which case, the insured cannot recover.'’ Nothing appearing 
in this case to bring it within this rule, these objections cannot 
prevail. 

The next question presented relates to the admission of the 
declarations of Benjamin Knight, a stockholder and one of the 
directors of the company. The declaration was not made while 
acting in the business of the company, but after the loss hap- 
pened; and it purports to state the knowledge of the company 
at the time the insurance was effected. Such declarations cannot 
be received as coming from an agent of the company, when he 
was not acting in that character.” The rights of all corporate 
bodies would be wholly insecure, and at the mercy of each cor- 
porator, if the admission or declarations of one corporator could 
charge the corporation. The principle cannot be admitted. And 
the testimony must be regarded as improperly received.’ But as 


1 7 East, 367, Dawson v. Atty; 14 East, 374, Bell v. Carstairs; 2 Johns. 
157, Elting et al. v. Scott et al. 

* Haven v. Brown, 7 Greenl. 421. 

3 2 Stark. Ev. 580; 3 Day, 491, Hartford Bank v. Hart. 
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these declarations related to a matter, as has already been deter- 
mined, which did not affect the contract, they were immaterial 
to the issue; and there is no sufficient cause for setting aside the 
verdict on that account. 

A question is also made respecting the exclusion of the declara- 
tions of Joseph Bean, and the depositions of Freeman, Parsons, 
and Weare. It appears in the case, that Bean, with another per- 
son, had agreed with the plaintiff to employ the vessel for a certain 
time, paying for her use a share of her earnings, and that during 
that period she was lost, he being on board at the time of the 
loss. ‘The declarations were not made while he was on board, but 
after the loss had happened. By the contract, Bean was not acting 
as the agent of the plaintiff, but on his own account. He could 
not bind the plaintiff in any contract made with others in conse- 
quence of the agreement for the employment of the vessel. No 
declarations made by him could therefore be admissible, on the 
ground of agency. And even if he had been an agent, his decla- 
rations, made while he was not acting in that character, but after 
the loss happened, could not be admitted. The questions put by 
the plaintiff to Freeman, Parsons, and Weare, appear to have been 
put only by way of obtaining explanations of the testimony called 
out by the defendants ; and the answers cannot be evidence, when 
the testimony, which they were intended to explain is excluded. 
Nor can illegal testimony be admitted, because it was not objected 
to before the magistrate taking the deposition. The proper rule 
upon this point can go no further, than to require, that any objec- 
tion to the form of the question and to the manner of examination 
should be taken before the commission issues, when taken under a 
commission, or at the time of taking the testimony, when not so 
taken. The magistrate cannot judge of the legal character of tes- 
timony, which may, or may not, be rendered admissible by events 
which may take place during the course of the trial. There does 
not appear to have been any error in excluding this testimony. 

Whether the copy of the deposition of Young was, under the 
circumstances properly admitted, may depend upon the right of the 
plaintiff to use the original deposition if it had been then on file. 
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And a majority of the court are of opinion, (in which I do not 
concur) that the 3lst rule, taken in connection with the 43d, by 
implication, gave the plaintiff the right to use the deposition ; and 
that such a construction of the rules does not contravene the pro- 
visions of the statute. This objection is therefore overruled ; and 
judgment is to be entered upon the verdict. 


In the Vice Chancellor’s Court, and in the Court of Chancery, 
June, 1838. 


SAUNDERS AND BENNING v. SMITH. 


Where the proprietor of a copyright has for some time suffered several 
persons to extract from his work, an injunction will not be granted to protect 
his copyright, without (at all events) a trial at law in the first instance. 

It is the quality and value of matter pirated, and not the mere quantity, 
which is the test upon the question of injunction being granted. 


Tuis was a motion on the part of Messrs. Saunders & Benning, 
law booksellers, to restrain the defendant and A. Maxwell, his pub- 
lisher, from publishing “* A Selection of Leading Cases in various 
Branches of the Law, with Notes, by John W. Smith.” The bill 
filed on the 29th May, 1838, stated, that the plaintiffs possessed 
the copyrights of the Term Reports, 8 vols. ; East’s Reports, 16 
vols. ; Barnewall and Creswell’s, 10 vols. ; Taunton’s, 8 vols. ; and 
Bingham’s, 10 vols.; that the greater part of the ‘ Selection of 
Leading Cases, &c.” had been copied and pirated by the defend- 
ants, without the consent of the plaintiffs, from the several books 
before mentioned ; that such book, consisting of 305 pages, had 
182 of them copied verbatim from the works of the plaintiffs, and 
of 27 cases, all except three copied verbatim from the books of the 
plaintiffs. ‘The bill then minutely instanced the alleged piracies, 
and prayed an account, injunction, and receiver. 

Knight Bruce, Jacob, and James Russell, for the motion.—The 
cases in Mr. Smith’s book are complete transcripts, and in order to 
append the notes they should have referred to the cases. The 
publishing is a clear invasion of copyright, and to publish them 
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with notes makes no better of it. It could only have been publish- 
ed by means of an arrangement with the owners of the copyright. 
The cases transferred into the book of the defendants are of more 
consequence than any others contained in the books from which 
they are taken. If a treatise is to be published on any subject of 
law, the mode ought not to be to extract the marrow of the books 
of another person, for the purpose of adding notes to them. The 
defendant might have given a description of the cases he took, 
but not so put them as at first hand they are to be seen in his pub- 
lication. The affidavit of the plaintiffs states, that the reason why 
they did not proceed to injoin the defendants from publishing the 
first set was, that it contained only three of.their cases, and that it 
was not worth their while ; but upon the occasion of Mr. Smith’s 
offering the work to the plaintiffs for the purpose of publication, 
they distinctly informed him that he could not go on with the work 
without infringing their copyright, and that he could not take their 
cases. 

Wigram, contra.—There is no case cited, which decides the 
question before the court. An injunction against a party would 
be anew course. The court should look upon the whole, not upon 
a part. For instance, a fair abridgment is no piracy. Also making 
extracts is none, unless the court thinks the proportion of the ex- 
tracted matter is so much thai it would be a substitution for the 
whole. The statute of Anne leaves the case open, and the ques- 
tion is, whether, taking the whole book, the thing is prohibited by 
that statute. If the court thinks that Mr. Smith’s work will not 
supersede one volume of the works extracted from, it is without 
the scope of piracy. What are the facts? He has taken a case 
and a half per volume from the term reports? Will Mr. Smith’s 
book, on this account, supersede the term reports? There are 
seven from East’s sixteen volumes, which is not half a case from 
each ; two cases from the eight volumes of Taunton ; two from 
the ten volumes of Barnewell and Cresswell; one from the ten 
volumes of Bingham. ‘Thirty-nine pages, it is admitted, are free 
from the charge of piracy. Then the notes are the valuable part 
of the work, and the proportion they bear in the paging to the 
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letter press of the cases is two-third cases and one-third notes. 
But the print of the notes being of a smaller type exceeds the let- 
ter press of the text. There being 240 cases in the first volume 
of term reports, and the 24 cases belonging to the plaintiffs being 
taken from 52 volumes, each containing, on an average, that num- 
ber of cases, a jury would not assess the damage at one farthing, 
and that is the test by which the court will look at it. Can it be 
said, that the mode of Mr. Smith’s book is a color for publishing a 
reprint of a work, or that it will be a substitution for the old works ? 
Where piracy cannot be the object or the effect—where there is 
not a transgression of those speculative limits mentioned by sir 
Thomas Plumer in Whittingham v. Wooler, there is no case for 
an injunction. The object of the author was to give his own notes 
to the profession in the most valuable way. The case of Cutter 
v. Powell contains seven pages of text and twenty-six pages of 
note, and Marriot v. Hampton fourteen pages of note, and one of 
text. Does that appear to have the object, or will it have the 
effect, of piracy 2? Then, what is most material in the considera- 
tion of a court of equity, is the conduct of the parties. Now the 
first volume of Mr. Smith’s work contained three or four cases, in 
which the plaintiffs claimed copyright, and they neither applied 
for an injunction nor secondary notice on the defendants to check 
them in future, and it was sufficiently advertised in the preface to 
the first volume, that there would be a second ; and we say this is 
such a lying by on the part of the plaintiffs, till after we have 
incurred the expenses of publication, as will disentitle them, and 
that neither upon the ground of common sense nor authority have 
they any claim to an injunction. 

Wilcox and Warren, with Wigram, cited Gyles v. Wilcox, (2 
Atk. 141); Butterworth v. Robinson, (5 Ves. 709) ; and Matthew- 
son v. Stockdale, (12 Ves. 270). 

Knight Bruce, in reply —The question is, whether it is or not 
reasonably made out to the satisfaction of the court, that what the 
plaintiffs have a literary property in has been taken and used by 


' Roworth v. Wilkes, 1 Camp. 94; Dodsley v. Kinnersley, 1 Amb. 403; 
Cary v. Kearsley, 4 Esp. 168; Whittingham v. Wooler, 2 Swans. 428, n. 
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the defendants. Motives have nothing to do with it. We have 
lost no time in coming to the court after the publication of the 
second volume, and the first volume is in no way connected with 
the second, except as relating to heads of law, and the plaintiffs 
gave no assent to the infringement of their copyright. Publishing 
the first volume did not necessarily lead to the second. The 
object never was defined to be a work upon the whole law. The 
cases in the first volume end at Henry Blackstone, and it was 
never suggested that the work after him was to go down chrono- 
logically. With regard to copyright, the quantum has no bearing 
on the case where the work consists of detached portions, and 
except where the intention is doubtful. Two individuals may 
write treatises on the same branch of science, but each must make 
his honey for himself, and not go to his neighbor’s hive for it. 
To suppose that the judges have been influenced by the quantum, 
is to misunderstand them; the quantum is only material as evi- 
dence of identity, whenever the identity is doubtful. In a great 
mass, two or three instances of similarity in turns of thought and 
expression would not be sufficient, but multiplied instances would 
give a different color. In this case, the quantum has nothing to 
do with the question, the identity being admitted. It is the same 
with the animus ; what has that to do with abstraction? The pro- 
perty is taken, how or for what, has nothing to do with it. Criti- 
cism might be erected into a mode of publishing the best parts of 
works criticised. Lord Ellenborough alludes to this in Roworth 
v. Wilkes. Dodsley v. Kinnersley related to selections from Ras- 
selas, and they were held to be fair. But take a book of poems 
consisting of separate and entire works; would any one be at 
liberty to publish any of such poems; say, Hohenlinden out of 
Campbell’s poems ? When an entire scene was published of Love 
a la Mode with an intention of publishing the whole, an injunction 
went.' Each case is a separate work, and it must be taken to be 
so. Suppose Elwes v. Maur were published separately, would it 
not be entitled to protection? The principal of this has been set- 


' Macklin v. Richardson, Ambler, 694. 
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tled by lord Eldon in Butterworth v. Robinson, (5 Ves. 709). The 
cases must be taken as they are found, and because they are not 
portable for lawyers on circuit, that is no reason why, for porta- 
bility, the copyright should be infringed. If this infringement is 
justified, there can be no reason why any separate article in an 
encyclopedia should not be published. 

Vice Cuance.ttor. In this case, there is no question that the 
copyright of the cases in question belongs to the plaintiffs ; but 
the question is, whether the mode in which they are converted to 
the use of the defendants is one of which the plaintiffs have a right 
to complain. It appears to me, that there is a great difference 
between publishing a few cases from tifty volumes with notes and 
comments, to shew the stream and course of the law, and the man- 
ner in which it has been modified by successive decisions, and 
publishing the bare cases themselves. It is difficult to shew that 
any loss has been, or will ever be sustained by the plaintiffs. They 
apply to this court on the grounds of irreparable injury; and the 
decision of the court will be with regard to the injury sustained. 
Now the court does not interfere to prevent trivial and insignifi- 
cant trespasses. ‘Thus, upon the maxim of law, ‘* Cujus est solum 
ejus est usque ad celum,” an injunction might be granted for cut- 
ting timber and severing crops: but, suppose a person should 
apply to restrain an aerial wrong, as by sailing through the air 
over a person’s freehold in a balloon; this surely would be too 
contemptible to be taken notice of. But that mischief is not more 
insignificant than this complained of, viz., the publishing twenty- 
four cases out of fifty-two volumes. The proportion is one 512th 
part of the whole, and then not for the purpose of abstracting the 
cases, but to accompany them with an accretion of learned and labo- 
rious matter. I must say, that, knowing the use of books, and 
that these books are so absolutely necessary in the hands of every 
lawyer, that I do not believe that one copy less will be sold by the 
plaintiffs. Besides, the notes contain constant references to cases 
scattered about the plaintiffs’ volumes, and no person can read 
Mr. Smith’s volume usefully, without referring to the original 
works. It is said the new matter bears a large proportion to the 

VOL. XXI.—NO. XLI. 15 
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old matter; but I do think that the quantum in another sense is 
material to be considered; that is, what proportion the quantum 
taken bears to the whole of the plaintiffs’ works. In the case of 
Bramwell v. Halcomb, the passages complained of were the most 
material parts of the plaintiffs’ work. But the lord chancellor con- 
sidered, that the quantum was material to look into, to see whether 
so much was taken as would induce the court to interfere. In 
that case, it was impossible to suppose that two writers, whatever 
the subject might be, would use sentence after sentence the same 
language to express the same thoughts. The smallness of the 
excerption therefore must be the reason, why the injunction was 
not sustained before my lord chancellor, and I must take it, that 
where the quantity is minute, and proportionally so minute as in 
this case, and the intention manifestly was not to injure the plain- 
tiffs, but to disseminate in an useful manner the knowledge of the 
law, I should be inflicting an injury rather than preventing one, 
by granting the injunction. I cannot think that it would occur to 
Mr. Smith, seeing the way in which he has managed the work, 
that he was not at liberty to take the cases as he did, and it is 
material that the plaintiffs did not interfere to quarrel with the 
publication of the cases taken from them in the first volume. I 
do not accede to the view that each case is a subject of copyright. 
It is not formed by assigning a copyright in one case and then in 
another. The difference may be arithmetical, but for purposes of 
practice and business, I do not think there is much difference be- 
tween the first volume and the second. ‘Three cases out of eight 
volumes is as great in quantity as twenty-four cases out of forty- 
four volumes. It is not sworn that any injury has been produced, 
and no human being can believe that any ever will be ; and the 
proper construction is, that if Mr. Smith could, without any ani- 
madversion, publish three cases, he might the twenty-four ; and 
the invariable practice of the court is, that where there has been 
any lying by, a party comes too late ; therefore, both upon the 
substance and conduct of the case, the plaintiffs are not entitled to 
an injunction; but I shall say nothing about the costs, and leave 
the parties to such action as they may think proper to institute, 
with liberty to apply. 
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The case subsequently came on before the lord chancellor, by 
way of appeal from the vice-chancellor’s judgment, and Jacob and 
Russell were heard in support of the motion, and Wigram, Wilcox 
and Warner, for the defendant, and, on the 23d of June, the fol- 
lowing opinion was pronounced by the 

Lorp Cuancettor. I have carefully looked through the plead- 
ings and affidavits in this case, and am satisfied that the vice-chan- 
cellor has arrived at a right conclusion in refusing the injunction. 
The circumstances of this case, and the conduct of the parties, are 
and have been such, as render it unnecessary that I should go into 
the law affecting questions of this nature. The principles by which 
courts of equity are governed do not require them to exercise 
their jurisdiction, in determining what may be the legal rights of 
parties, but merely to protect those rights when ascertained by 
legal tribunals, or at most to clear the way of impediments, while 
litigation with that object is proceeding ; and which, unless re- 
moved, would cause irreparable mischief and injury. The ques- 
tion is, does a probability of irreparable mischief exist in this case ? 
I apprehend clearly not, as there is no evidence to that effect. 
Looking at the conduct of the plaintiffs, this case appears to fall 
precisely within the principle upon which lord Eldon decided Run- 
dell v. Murray, (1 Jac. 316). His words are, ‘“* There has often 
been great difficulty about granting injunctions, where the plaintiff 
has previously, by acquiescing, permitted many others to publish 
the work ; where ten have been allowed to publish, the court will 
not restrain the eleventh. A court of equity frequently refuses an 
injunction where it acknowledges a right, when the conduct of the 
party complaining has led to the state of things that occasions the 
application ; and, therefore, without saying with whom the right 
is, | think it is a case in which strict law only ought to govern.” 
Now it is well known to all of us, that Mr. Chitty, jun., in his 
treatise on bills of exchange, and several other authors, have 
been permitted by the plaintiffs to select, and in fact to print ver- 
batim, cases from the reports now sought to be protected. And 
after such tacit or express permission, it is not for this court to 
exercise the extraordinary jurisdiction by injunction, to prevent 
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Mr. Smith from selling the valuable work he in like manner has 
compiled from a similar source. Besides, there are other acts of 
the plaintiffs, approaching very closely towards direct acquiescence 
and sanction given by them to the publication of the second volume 
at least of the defendant’s work. [His lordship went into these 
facts fully.] And therefore, upon the whole, I think this case 
ought to be decided by reference to the strict legal rights only. 
Let the plaintiffs try the question first at law whether piracy has 
been committed ; and should they succeed, they may then return 
to this court. I must, therefore, refuse this motion, with costs. 
From what I perceive passed in the court below, it is necessary 
I should advert to the case of Bramwell v. Halcomb. Now, in the 
first place, I never decided that case at all; and his honor, the 
vice-chancellor, was wrong in supposing that I did so, upon the 
question of the quantum of injury inflicted by the work complained 
of. ‘The motion fell to the ground under an arrangement between 
the parties. I never intended to make use of any expression to 
the effect, that the quantity selected could in any way conclude the 
question as to an injunction being granted. On the contrary, it 
appears to me that the mere quantum would afford but a very de- 
lusive test. It is not merely the quantity, but quality and value ; 


for a clever author might, in a very small compass, comprise all 
that is really valuable or virtually important in the work of another. 
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LEGISLATION. 


MississiPP1. The legislature of this state, at the regular bien- 
nial session thereof, held at Jackson, in January and February, 
1838, passed one hundred and forty-three acts, almost all of which 
are of a private or local character. 

Religious societies. When any body of people shall organize 
themselves as a religious sect, and establish a place of worship, 
the officers thereof, or such trustees as may be elected or appointed, 
are authorized to receive by gift, grant, or purchase, any lands, 
tenements, or other property, for the use and benefit of such soci- 
ety, or their successors, to be used and enjoyed by them, so long 
as they or their successors shall continue to worship, at such place 
so established. Feb. 2. 

Pleadings. Pleas in abatement need not be verified by affida- 
vit, when the abatable matter is apparent upon the face of the 
record ; and the defendant in any suit may plead as many pleas in 
bar of the action, as he may think proper, although some of the 
pleas may be to the party or to the character of the party suing. 
Feb. 9. 

Limited partnerships. By an act passed Feb. 15, the formation 
of limited partnerships is authorized, for the transaction of any 
mercantile, commercial, mechanical, or manufacturing business, 
or work of improvement, (but not for banking or making insur- 
ance), upon the terms, with the rights and powers, and subject to 
the conditions and liabilities prescribed in the act, the provisions 
of which are similar to those of the laws authorizing this kind of 
partnership, in other states. 

Mechanics’ lien. Every building of whatever kind is subjected 
to the payment of the price, contracted to be paid for the erection 
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thereof, or, where there is no special contract, of what the work 
and labor and materials are reasonably worth, in preference to 
any other lien originating subsequently to the commencement of 
the building, or the date of the contract therefor; provided the 
contract is reduced to writing and signed by the parties and re- 
corded in the court of probates, or a suit is instituted thereon within 
six months after the date of the contract, or the commencement of 
the building ; and provided also that the contractor performs the 
work according to his contract. Feb. 15. 

Revised statutes. In our last notice of the legislation of Missis- 
sippi (see Am. Jur. vol. xviii. 212), we gave an account of the 
revision of the statutes of that state, which had been reported to 
the legislature of 1836, and directed to be printed, and which we 
supposed would be acted upon at the session of 1838. The 
volume before us, however, which contains the legislation of 
the last mentioned year, furnishes no further information on the 
subject. 


TENNESSEE. The twenty-second general assembly of Ten- 
nessee, at its first session, commencing in October, 1837, and 
ending in January, 1838, passed three hundred and nine acts and 
thirteen joint resolutions. 

Widows. ‘The widow of a deceased intestate is entitled to re- 
ceive so much of the crop, stock, provisions, and moneys on hand 
or due, or other assets, as may be necessary to support her and 
her family, until the expiration of one year from the decease of 
her husband, to be set out to her by three freeholders, and to be 
held and used by her as her absolute property, free from attach- 
ment on any precept or execution. Chap. 13. 

Capital punishments. An “ act relative to capital punishments ” 
provides for the commutation of the punishment of death, for the 
crime of murder in the first degree, to that of imprisonment for 
life in the penitentiary, in cases where there are extenuating or 
mitigating circumstances. The statute refers to persons under 
sentence of death at the time of its passage, as well as to cases 
afterwards occurring. In regard to the first, it is made the duty 








ee 


- 


Tos 











© seanarstee 


Pitt. 











1839. ] Tennessee. 231 


of the governor, upon the representation of the judges of the 
supreme court, that there were extenuating circumstances in 
the case, to commute the sentence of death to that of impri- 
sonment for life. In regard to the second, the statute provides, 
that in all cases, thereafter to be tried, where any person is con- 
victed of murder in the first degree, if the jury shall be of 
opinion that there are mitigating circumstances in the case, and 
shall so state in their verdict, it shall be the duty of the court to 
sentence the convict to the penitentiary for life. Chap. 29. 

Bowie-knives and Arkansas tooth-picks. ‘The first section of 
chap. 137 prohibits the sale, offer to sell, or bringing into the state 
for the purpose of sale, gift, or other disposition, of bowie-knives 
and Arkansas tooth-picks, or any similar knife or weapon, under 
the penalty of a fine of not less than one or more than five hun- 
dred dollars, and imprisonment for not less than one month or 
more than three. The second section prohibits the wearing of 
these weapons concealed about the person, under the penalty of 
fine and imprisonment. The third makes it a felony punishable 
in the penitentiary not less than three nor more than five years, 
to draw or attempt to draw any such weapon, for the purpose of 
using it upon or intimidating any person. The fourth makes it a 
felony, punishable by imprisonment in the penitentiary, for not 
less than three nor more than fifteen years, to cut or stab any 
person with such weapon, on any sudden rencounter, whether 
death ensue or not. The fifth section makes it the duty of the 
circuit judges to give the act in charge to the grand jury at every 
term of their respective courts ; it provides also that a civil officer, 
who shall arrest and prosecute to conviction and punishment any 
person guilty of any of the offences enumerated in the act, shall 
receive a reward of fifty dollars; and that the attorney general 
shall be entitled to a fee of twenty dollars in each case, when a 
defendant shall be convicted. 

Attorneys and counsellors of other states, adjoining the state of 
Tennessee, are authorized to practise in all the courts of law and 
equity therein, upon producing a license from the proper authori- 
ties within their respective states. Chap. 18]. 








(232) 


CRITICAL NOTICES. 


1.—A Statement of Facts in relation to the Delays and Arrears of 
Business in the Court of Chancery of the State of New York, 
with some Suggestions for a change in its organization. By 
Tueopore Sepewick, Jr. New York, 1838. 


Tue author of this pamphlet is a young lawyer in the city of New 
York, who has stolen time from the occupations of an extensive 
practice, to offer some suggestions upon the great subject of legal 
reform, which are written with a practical good sense, manliness 
of spirit, and understanding of the subject, that reflect new honor 
upon the distinguished name which he bears. It is principally 
occupied with details and those too of a local nature, but the dry- 
ness and repulsiveness of his task increase the merit of the patient 
industry with which the facts have been collected. The first 
twenty pages are devoted to an exposition of the powers of courts 
of chancery and of the difference between equity and law, and 
the remainder toa thorough and business-like dissection of the 
defects of the chancery system in New York and a suggestion of 
changes and reforms, calculated to remove the evils. The picture 
he has drawn is a startling one; and he shows that the chancery 
system in New York is just such another Augean stable as the 
chancery system in England. We cannot undertake to give any 
thing like an abstract of a pamphlet so condensed and so abound- 
ing in details, but we commend it to the perusal of all who honor 
law and equity, and hate their abuses. As a specimen we present 
our readers with the following extract, showing the state of business 
in the first circuit, comprising the city of New York. 


“The first circuit, therefore, being the most important division of 
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equity courts, I shall give a more minute view of it than of the other 
circuits, though enough will be shown to prove that the same evils exist 
to a greater or less degree in them all. 

“ Now what do we learn from the calendar of the first circuit. This 
calendar is, as I have already described, divided into four classes of 
cases. The calendars are made up by the date of the issues, each class, 
however, retaining its order. Each case has the date of its issue 
marked against it, so that in each suit, we can tell at once what delay 
has taken place. 

“ The vice-chancellor holds four terms per annum, in January, April, 
July and October.—Now let us examine his calendar for January 1838, 
which contains 206 cases. 

“ Of the first class of cases, where there was no defence or bills taken 
pro confesso, there were thirty-two. There are in general no arrears 
here, for the very obvious reason, that there is no defence. 

“In the second class, pleas and demurrers, where, as I have described, 
the question is a very simple one, the issues are al] in 1837, and there 
are but ten. 

“In the third class, which presents the cases of the next easy decision, 
bills and answers, where the facts are not contested, or where if con- 
tested, there is no contradictory proof, and where mere questions of law 
are in general to be determined, there are thirty-three cases, and all 
comparatively of recent date. 

* But what is the condition of the fourth class, those on pleadings and 
proofs, where the facts are disputed ; here the following state of things 
is presented. There are 130 cases, in one of these, the date of the issues 
is 1828. 


In one, the date of the issue, is in , . ‘ 1829 
In three, ’ ; ° , : ° 1831 
“ five, . ° ‘ : ‘ ; ; 1832 
“ twenty, ° . ‘ ° : ; 1833 
“ twenty-nine, ° ‘ . ; ° 1834 
“ twenty-four, . , . . . 1835 
“ twenty-two, ; ; ‘ ‘ e 1836 
And the rest of ‘ 1837 


“ Now what does this mean ? why, simply this, leaving out the cases 
prior to 1832, as straggling ; that twenty of these cases have been ready 
to be heard since 1833—twenty-nine since 1834—twenty-four, since 
1835. It is true, the replication forms the issue, and that subsequent to 
this, the proofs are to be taken before the cause is ready for argument, 
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but the time limited for this by rule is forty days, and supposing six 
months on an average are consumed in the operation, it will not ma- 
terially affect the question. These cases have then been waiting three, 
four, and five years for hearing, from no fault of party, lawyer or wit- 
nesses, but solely for want of a judge—and where was he? not a-sleep, 
nor on a journey, but so engaged in the other duties of his office, that 
this fourth class was not reached, for the order is inflexible, and plead- 
ings and proofs come always last. 

“ But the important fact is not to be lost sight of, that not one of these 
long delayed causes was heard at this January term, all lying over till 
the April following ;' and what does that calendar show? It contained 
201 causes, of which, there were in the first class, which I shall not 
hereafter notice, thirty-six. 

“ The second contained twelve, no older than 1837. 

“ The third class contained twelve, also of 1837. 

“ But the fourth class again! Here, there were 132 cases, of which, in 


one, the date of the issue was, ' . ‘ . ° 1827 
In two, the date of the issue was of . : 1829 
“one, . ‘ , ‘ ° . . 1830 
"i. » ‘ ‘ . ‘ ‘ : 1831 
“ five, . i ‘ ‘ > . ‘ 1832 
“ fifteen, . ‘ , ° ‘ ° 1833 
“ twenty-one, . ° ° ‘ . 1834 
“ twenty-five, . ; ° ° ° . 1835 
“ twenty, . ° ° ° . 1836 
And the rest of ° ‘ ° 1837 & 1838 


“Tt is needless to translate this statement.—And what was done at 
this term ? Why, six causes in the last class, out of the 123, were heard, 
and the rest adjourned, till the next term.? 

“The July calendar is usually a small one, (the last contained but 
152 causes), and from the season, little business is, or can be done 
at it. 


} They were Remanets according to the English technicality. 

2 In England a less delay than this was considered intolerable. In debate 
on the 7th of March, 1811, sir Samuel Romilly observed, “it was notorious 
that great delay and grievance really existed, and it would be a denial of jus- 
tice not to inquire into them; that from the great pressure of business within 
the last two years, causes had stood for that time on the lord chancellor's paper 
(calendar) for hearing, without having been heard.” Two years’ delay would 
be but an interlude in our courts. 
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“The present October calendar of that court contains 238 causes, of 
which 118 are in the fourth class, of these, 


Sixteen date from ‘ ° : ° , 1833 
Sixteen, ‘ . ‘ ‘ ° ° 1834 
Twenty-one, . ° 1835 


“There is not the slightest probability, that any thing more will be 
done at this, than at any previous term. The condition of things in the 
court is briefly this. It is overwhelmed by motions. Every Monday is 
motion-day, which means that motions have then preference over other 
business. On that day, the room is thronged. These motions almost 
invariably occupy Tuesday and Wednesday, and then the vice-chancellor 
finds so much business made for him, that he either adjourns the court 
till the next motion-day, when the same thing is gone over again, or else 
perchance finds time to hear a cause, on the second or third class. He 
does not pretend to take up the fourth class, to go through it, in regular 
order, and the answer which is attributed to him, as having been made 
to some young counsellor, who inquired, when he expected to take up 
the fourth class— Sir, I never expect to see the fourth class again,’ 
has its origin in very sad truth.” 

After this, one can feel the force of lord Erskine’s reply to lord 
Kenyon, who proposed to refer a party to a cause before him, to 
the court of chancery—* Would your honor send a fellow-creature 


there ?” 


2.—A Summary of Practice in Instance, Revenue, and Prize 
Causes, in the Admiralty Courts of the United States for the 
Southern District of New York; and also on Appeal to the 
Supreme Court: together with the Rules of the District Court. 
By Samvet R. Berrts, Judge of the District Court. New York : 
Halsted and Voorhies, 1838. 


The author of this summary, in his well written and interesting 
introduction, informs us, that his work is but an abstract or abridg- 
ment of a much larger treatise on the Admiralty Practice of the 


1 It was said of lord Keeper North, that his death was accelerated by his 
irritation on account of the arrears in his court. Judges are not so delicately 
constituted now-a-days. If like causes produced like events, there would be 
a terrible mortality upon the bench. 
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United States courts, which he has been for some years preparing, 
but which is not yet completed. He says: 


“ Some years since the author commenced the preparation of a Trea- 
tise on the Admiralty Practice of the United States’ Courts in this Dis- 
trict, embracing Proceedings in Prize and Revenue Causes. 

Circumstances of an official and domestic character delayed the com- 
pletion of the work, and it having become necessary to republish the 
Rules of Court, applications were made the author that the Treatise 
might be finished and published cotemporaneously with the Rules. 

His other engagements prevented a compliance with this request, but 
as the Rules were about going to press, he yielded to the suggestion that 
a Summary or Abstract should be made of the work so far as prepared 
and be given the profession with the Rules. He has bestowed all the 
attention the short period and urgency of the case would admit on the 
preparation of such Abridgment, and in order that the Rules might be 
ready for the bar early after the summer vacation, the sections of the 
text were handed the printer as rapidly as they could be struck off and 
have gone through the press peri passu with the Rules.” 

Besides the summary, which occupies one hundred and twenty- 
six pages, the volume before us contains the rules of the district 
court of the United States for the southern district of New York, 
arranged under the three divisions, of Admiralty rules, Common 
Law Practice, and Prize rules. The history of the admiralty 
courts and practice in this country, commencing with the earliest 
establishment of these tribunals, is an interesting as well as an 
important subject; and, from the introduction to the summary, we 
infer that it is one with which the author is well acquainted. We 
hope he will give a full account of it in his forthcoming treatise 
on admiralty practice. The summary, we think, must be found 
extremely useful in practice, particularly in the court over which 
the learned author presides. 


3.—The most important Parts of Blackstone’s Commentaries, re- 
duced to Questions and Answers. By Asa Kinne. New York: 
printed and published by W. E. Dean, 1838. 


We have here, within the compass of one hundred and eighty 
octavo pages, an analysis of those portions of Blackstone’s com- 
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mentaries, with which the American lawyer finds it necessary to 
be acquainted. We say an analysis,—for the work, though in 
the form of question and answer, partakes more of the character 
of an analysis than of a catechism ; and is intended to refresh the 
memory which is already familiar with the commentaries, rather 
than to communicate original instruction. This seems to have 
been the intention of the author, as expressed in his preface : 

“In order to gain a more thorough acquaintance with the Commen- 
taries of Blackstone, and to impress more permanently on his mind their 
leading facts, the compiler adopted the method of putting the material 
points, as they were presented in the course of reading, into the form of 
question and answer. He found this process, although somewhat labo- 
rious, to be an important auxiliary in the prosecution of his studies. The 
work was continued, from time to time, as inclination prompted, until 
it reached its present dimensions,—embracing, it is presumed, all those 
subjects treated of in the Commentaries, with which, as they are of every- 
day occurrence in the practice of law, it is absolutely necessary that all 
in any way connected with the profession should be familiarly ac- 
quainted.” 

We have no doubt, that the work of Mr. Kinne, (which, though 
quite unpretending, must have cost him a great deal of labor), will 
be found useful both to the student, and to the practising lawyer. 


4.—The Jurist: containing Reports of Cases determined in Law 
and in Equity, during the year 1837 ; with a General Digest, 
Table of Cases, and Index. London: 8S. Sweet, Chancery 
Lane; and V. & R. Stevens, Bell Yard, Law-Booksellers and 
Publishers; and Hodges and Smith, College Green, Dublin. 
1838. 


A periodical, under the title of The Jurist, or Quarterly Jour- 
nal of Jurisprudence and Legislation, was begun in England in 
1827, and continued at irregular intervals through nine numbers, 
when it was stopped, we believe, for want of sufficient patronage. 
Some time since, we saw it announced, that this journal was about 
to be revived. The only evidence, however, that we have seen 
of its resuscitation, is the volume before us ; which bears the same 
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title, indeed, and is published by the same publisher, but is almost 
wholly different in its plan from the former. This is published 
weekly ; the other appeared quarterly. ‘This is a royal octavo in 
double columns; the other was in the common form and style of 
the quarterly reviews. Whether the work before us is the pro- 
mised continuation of The Jurist, we are unable to say; but not 
having seen or heard of any other, we presume that the plan has 
been changed, and that the present weekly periodical has been 
substituted for the quarterly. 

The plan of The Jurist, as set forth in the first number, em- 
braces reports and term proceedings in all the courts of law and 
equity,—original articles on conveyancing, pleading, practice, evi- 
dence, and the various subjects of law reform,—proceedings in 
parliament, including bills in progress and statutes enacted, and 
reports of election cases,—gazettes of the week, containing lists 
of bankrupts, declarations of insolvency, &c.—reviews, more or 
less extended of all legal works,—and a quarterly (or rather 
yearly) digest of the reports. 

This programme includes almost all the topics, which interest 
the professional reader ; but the chief value of the work consists 
in its reported cases, in which department, the editors remark, 
“an attempt will be made to attain the correctness of the usual 
reports, without their prolixity.”” The numbers, thus far published, 
fully correspond to the plan announced, and bear ample evidence 
of the learning, ability, and spirit of the editors. We shall take 
the liberty to enrich our columns, by occasional extracts from this 
journal. 


5.—Revue de Législation et de Jurisprudence. Tome IX, lre & 
2e livraisons. Paris, October et Novembre, 1838. 


This journal, edited by Mr. L. Wolowski, at Paris, has now 
reached its fifth year, and appears to be conducted with the same 
spirit and ability, with which it was commenced. The following is 
a summary of the contents of the first two numbers of the ninth 
volume :—Sketches of ancient and modern jurisconsults. I. Port- 
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alis, by Mr. Hello, advocate-general in the court of cassation ;— 
Of history and philosophy in the study of civil law, by Mr. Gus- 
tavus Bressoles, doctor in law ;—On the influence of christianity 
on law, by Mr. Pouhaér, advocate ;—On the attack upon manners, 
prohibited by art. 334, of the penal code, by Mr. Gastambide ;— 
On the present state of European legislation, in the matter of 
marriage, by Mittermaier, of Heidelberg ;—History of the public 
and private law of France, chap. iv. ;—Christianity, (from an un- 
published manuscript of Henry Klimrath) ;—Question of adminis- 
trative law by Mr. de Cormenin, (article by Mr. Sacase):—History 
of advocates in Belgium, by the baron St. Genois, (article by Mr. 
Rapetti) ;—On the necessity of putting a distinct question to 
the jury, concerning the sufficiency of the proof of defamatory 
facts, alleged against a public functionary; by Mr. Lelong ;— 
Proceedings of the academy of moral and political sciences : 
Memoirs, by Mr. Ramon de la Sagra, on the agricultural colonies 
of Holland ; and inquiries into the situation of the working classes, 
and the labor of children in manufactories, by Dr. Villermé ;— 
Notices of publications, by the editor and others. 


6.—Reports of Cases argued and determined in the High Court 
of Chancery in Ireland, during the time of Lord Chancellor 
Manners, from the sittings after Michaelmas Term, 1807, to the 
sittings after Trinity Term, 1814. By Tomas Batt and 
Francis Beatty, Esqrs. Barristers at Law. In two volumes 
octavo (bound in one). First American from the last London 
edition. Philadelphia: R. H. Small, Law-bookseller, 25 Minor 
Street, 1839. 


The two volumes of Ball and Beatty’s Reports are compressed 
(not condensed) in this American edition, into an octavo volume 
of six hundred pages, without being too closely printed or in too 
small a type, for convenient and easy reading. ‘The decisions of 
lord Manners, contained in these reports, were first published in 
1823, and, we believe, have always been held in high estimation, 
Chancellor Kent (1 Comm. 462) says of them, that they “are to 
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be placed on a level, in point of authority, with the best produc- 
tions of the English bench.” The reporters, in their advertise- 
ment, remark, that in the selection of cases for publication, “ their 
object has been to report such cases, as either established some 
new principle ;—recognised some old one, not to be met with in 
the modern equity reports ;—or afforded some marked distinction 
between the principle on which they were decided, and those con- 
tained in the cases to which they were assimilated.” This edition 
is neatly and correctly printed, and in a very convenient and 
economical form. 


7.—A Compilation of the Statutes of Tennessce, of a general and 
permanent Nature, from the commencement of the government 
to the present time, with references to judicial decisions, in 
notes, to which is appended a new collection of forms. By 


R. L. Carurners and A. O. P. Nicnoutson. Nashville, Tenn. 
1836. 


This volume contains all the statutes of North Carolina and 
Tennessee, in force in the latter state, at the time of its compila- 
tion, arranged in titles in alphabetical order. The language of the 
statutes is not altered, except so far as to make it conform to the 
changes introduced into the different departments of government 
by the new constitution. In arranging the statutes under the sev- 
eral titles, the chronological order has been adopted. 

The compilers have inserted notes and references to the deci- 
sions of the courts of Tennessee and of the United States, on 
constitutional questions and the construction of the statutes. 

The compilers have also added an appendix containing forms, 
notes of explanation and remarks, arranged under titles correspond- 
ing to those of the compilation. This is an important improvement 
upon the ordinary form of publishing the statutes, and must be of 
great utility in those states where the population is sparse and 
scattered over an extensive territory. 

This compilation was executed in 1836, and includes all the 
laws in force at that time. It appears to be properly executed, 
and, though a private undertaking and not previously ordered or 
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sanctioned by public authority, it has been purchased and dis- 
tributed to various public functionaries, by order of the legislature. 


8.—Reports of Cases argued and determined in the High Court 
of Chancery, from 1757 to 1766, from the original manuscripts 
of Lord Chancellor Northington, collected and arranged with 
notes and references to former and subsequent determinations, 
and to the Register’s Books, by the honorable Ropert HENLEY 
Epen, of Lincolr’s Inn, Barrister at Law. In two volumes 
octavo (bound in one). First American from the last London 
edition. Philadelphia: R. H. Small, Law-Bookseller, 25 Minor 
Street, 1839. 


Lord Northington held the great seal, as lord keeper and lord 
chancellor, from 1757 to 1766; ‘a period, during which,” says 
the reporter, ‘it has been observed, that an unusual proportion of 
cases of difficulty and importance were brought under the consid- 
eration of the court.” We are glad that so cheap and convenient 
an edition of these reports has been republished in this country. 
The two volumes of the English edition are compressed into one, 
of about six hundred pages. We have the high authority of chan- 
cellor Kent (1 Comm. 461), for saying, that ‘* Eden’s Reports of 
the decisions of lord Northington, the successor to lord Hardwicke, 
are very authentic, and highly esteemed. They surpass in accu- 
racy the reports of Ambler or Dickens within the same period, and 
the authority of lord Northington is very great.” 


9.—Law Case. Doe demise of Hickey v. Eggleston. 


The above is the caption of a pamphlet, containing a statement 
of the facts, an elaborate argument for the plaintiff, and the opinion 
of the court, in a case decided by the high court of errors and 
appeals of the state of Mississippi ;—but when it occurred, and 
when the decision was pronounced,—no word or figure discloses. 
The question was, whether the paternal great uncle, or the mater- 
nal aunt, of John Hare, who died in 1806, was entitled as ‘ next 
of kin,” to his inheritance, which descended to him from his 
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father. The claim of the former was rested upon the common 
law rule of descent ;—that of the latter, upon the statute of Feb. 
10, 1806, which provides that the “ next of kin” shall inherit in 
a case like that before the court. The decision was in favor of 
the right of the maternal aunt. The argument of the plaintiffs 
counsel, George Winchester, is able, learned and ingenious. 


10.—A Constitution or Form of Government for the people of 
Florida. Published in the St. Joseph Times of Jan. 12, 1839. 


The convention, held in pursuance of an act of the legislative 
council of Florida, passed Jan. 30, 1838 (see Am. Jur. vol. xix, 
470), for the purpose of organizing a state government, closed its 
labors on the 12th of January, 1839, after a session of three 
months. The constitution, prepared and adopted by this conven- 
tion, is to be submitted to the people of Florida, in May next, for 
their approval or rejection. 

We can only notice one or two of the features of this instrument. 
It differs from other constitutions, in requiring only a majority of 
the whole number of the members elected to the two houses, 
respectively, to pass laws notwithstanding the governor’s objec- 
tions. It requires that every bill, before it can have the effect of 
law, shall be read in each house on three several days, and free 
discussion allowed thereon, unless this provision be dispensed with 
by a vote of four fifths ; and that on the final passage of every 
bill, the yeas and nays shall be taken and entered on the journals. 
Judicial and other officers are, in general, to be elected by the 
people, or by the general assembly. The judges of the circuit 
(for the present, the supreme) court, are to be elected by the first 
general assembly convened under the constitution, for the term of 
five years; and, afterwards, they as well as the judges of the 
supreme court are to be elected by the general assembly, for and 
during the term of good behavior. The senate is to consist of 
seventeen members, who are to be elected for two years; the 
house of forty-one members elected for one year; and the state is 
divided into districts for the purpose of these elections. The sen- 
ators first elected under the constitution are to be divided by lot 
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into two classes, one of which is to go out of office at the end of 
one year, so that one half of the senate may be elected every 
year. 

The restrictions upon the legislative power, in regard to the 
passing of acts of incorporation, are at least uncommon if not 
extraordinary. No such act can be passed, unless two thirds of 
each house vote in favor thereof, and unless three months notice 
of the application therefor has been previously given ; no bank 
charter, or act granting exclusive privileges, can be granted for a 
longer period than twenty years, and no bank charter can be ex- 
tended or renewed ; the stockholders of a bank, on its dissolution 
or expiration, or the forfeiture of the charter of the same, are 
made liable for debts, in proportion to the amount of their stock ; 
and the general assembly is prohibited from pledging the faith and 
credit of the state, to raise funds in aid of any corporation what- 
ever. The above are some of the restrictions alluded to. We 
presume they are demanded by the circumstances and wants of 
the people of Florida; and, if so, they will if adopted be likely to 
prove beneficial. We doubt, however, the expediency of all such 
attempts to restrain the legislative power by provisions, which, 
so far as they have any effect, are at variance with the spirit of 
our institutions, and operate only by restraining the free will and 
action of the people themselves. One of the chief excellences of 
our forms of government, is the facility with which they admit of 
those changes, which, by the mere lapse of time, become necessary 
in all positive institutions, in order to adapt them to the wants of 
the people. But these restraints, although self-imposed, are hostile 
to change. If they have some tendency, on the one hand, to pre- 
vent the introduction of abuses and evils, by means of legislation, 
they are equally if not more effectual, on the other, to prevent 
the remedying of those abuses and evils, which, in the process of 
time, are sure to result from the wisest and best of human insti- 
tutions. There is another objection to these constitutional restraints 
upon the legislative power. They have the effect to withdraw the 
people from the performance of the highest duty of the citizen, 
the duty of a constant participation in the functions of government. 
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Relying upon their paper or parchment guarantees, the indolent 
and proud are too apt to neglect the only certain security of civil 
liberty in a republican government,—that of perpetual vigilance 
on the part of each individual citizen. 


11.—A Practical Treatise on the Law of Contracts, not under 
seal; and upon the usual defences to actions thereon. By 
Josern Cuitty, Jun., Esq., of the Middle Temple. Fourth 
American edition, from the second London edition, corrected 
and greatly enlarged by the author; with the notes of former 
editions, to which are now added, copious notes of American 
decisions to the present time, by J. C. Perkins, Esq. Spring- 
field: published by G. & C. Meriam, 1839. 


The present edition of Chitty on Contracts reminds us of an 
originally small house, which is from time to time enlarged by the 
owner, to accommodate an increasing family, till the successive 
additions become considerably larger than the original structure. 
We have before us at this moment the first English edition of this 
work, published in 1826, a moderate sized volume of some four 
hundred pages, and as little like its portly namesake, as Hotspur’s 
outward man was like Falstaff’s ; nor could it boast of any very 
high merit as a complete and thorough work upon the subject of 
which it professed to treat. Of this work, three American edi- 
tions have appeared, the first, with annotations by a member of 
the Massachusetts bar, and the second and third with annotations 
by Mr. Troubat of Philadelphia. Of the third edition published in 
1834, a notice was published in the thirteenth volume of the Jurist. 
In 1834, Mr. Chitty published a second edition of his work in 
England, enlarged by new matter to the extent of nearly three 
hundred pages. The subjects which have been more fully treated 
are principally the law relating to contracts for the sale of real 
property, to landlord and tenant, fixtures, husband and wife, part- 
ners, principal and agent, principal and surety, the sale of goods, 
the action for money had and received, and carriers. The law of 
defences has also been more fully stated. This edition is also 
materially improved in quality as well as enlarged in quantity. 
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This second English edition, thus enlarged and improved, forms 
the basis of the present work, which contains also all the notes of 
all the previous American editions. And in addition to these, it is 
enriched with the valuable annotations of Mr. Perkins. which are 
very full, and entirely exhaust the subject of contracts as they have 
been discussed in the various courts of America. We have before 
had occasion to speak in high terms of Mr. Perkins’s editorial 
labors, and this commendation we now beg leave to repeat in the 
most emphatic terms. His notes form a most valuable appendage 
to the text of Chitty, and the purchaser of this book may be sure 
that he has in his possession all the law both of England and 
America on the subject of contracts, up to the time of its publica- 
tion. The printer has not done entire justice to Mr. Perkins’s share 
in the annotations, for the crooked brackets which distinguish his 
labors do not make their appearance till after the two hundredth 
page, though they are of as frequent occurrence during the first 
two hundred pages, as in any subsequent part of the work. Mr. 
Perkins is not responsible for the table of cases prefixed, in which 
the names are not arranged in very strict alphabetical order. 

As a book for consultation and reference, the present edition of 
Chitty on Contracts leaves nothing to be desired, and on the shelf 
of the practising lawyer, it will take the place of all other books 
upon the subject, and indeed render them unnecessary. As a text- 
book to be studied, we cannot commend it very highly, as the brain 
of the learner will be likely to be bewildered with the multitude 
of details and the want of scientific arrangement. In this respect, 
it bears the same relation to the series of articles now publishing 
in the Jurist, which Chitty’s Pleading does to Stephen’s or a Nau- 
tical Almanac to Herschell’s Astronomy. 
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Imprisonment for Debt under the Laws of the United States. 
An act of congress, passed at the session which has just closed, 
and approved February 28, 1839, puts imprisonment for debt 
under the laws of the United States, upon the same footing as it 
exists in the several states. The act provides; ‘‘ that no person 
shall be imprisoned for debt in any state, on process issuing out 
of acourt of the United States, where, by the laws of such siate, 
imprisonment for debt has been abolished; and where, by the 
laws of a state, imprisonment for debt shall be allowed, under 
certain restrictions and conditions, the same conditions and restric- 
tions shall be applicable to the process issuing out of the courts of 
the United States; and the same proceeding shall be had thereon, 
as are adopted in the courts of such state.” 


Imprisonment for Debt in England. The statute, 1 and 2 
Victoria, chapter 110, entitled “an act for abolishing arrest on 
mesne process in civil actions, except in certain cases; for ex- 
tending the remedies of creditors against the property of debtors ; 
and for amending the laws for the relief of insolvent debtors in 
England,” provides: 1, that from and after the time appointed 
for the commencement of the act, (Oct. 1, 1838), no person shall 
be arrested upon mesne process in any civil action in any inferior 
court whatsoever, or (except in the cases and manner provided) 
in any superior court; 2, that all personal actions in the superior 
courts of law at Westminster shall be commenced by summons ; 
3, that if a plaintiff, in any action, in any of the superior courts of 
law, at Westminster, in which the defendant is now liable to ar- 
rest, shall, by the affidavit of himself or of some other person, 
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show, to the satisfaction of a judge of one of those courts, that 
such plaintiff has a cause of action against the defendant or de- 
fendants to the amount of twenty pounds or upwards, or has sus- 
tained damages to that amount, and that there is probable cause 
for believing, that the defendant or any one or more of the de- 
fendants is or are about to quit England, unless he or they be 
forthwith apprehended, it shall be lawful for such judge, by a 
special order, to direct that such defendant or defendants, so about 
to quit England, shall be held to bail for such sum as such judge 
shall think fit, not exceeding the amount of the debt or damages. 
The foregoing are the provisions of the first three sections only ; 
the remainder of the statute, (consisting in all of one hundred and 
twenty-three sections, besides a schedule of forms), contains the 
details by which these provisions are to be executed, together with 
enactments relating to the other subjects specified in the title. 


Story’s Commentaries on Equity Pleading. We perceive by 
the advertising columns of the English Law Periodicals, that Mr. 
Justice Story’s late work on Equity Pleading has been republished 
in England. The following notice of it is extracted from the 
Jurist, for October 13, 1838 : 

‘** We hail the appearance of this work with great pleasure. The 
name of its distinguished author vouches for the ability of its exe- 
cution ; and on no subject could he have more usefully employed 
himself than that which he has here selected. There is one 
unusual and interesting circumstance connected with this treatise ; 
it contains an attempt (the first of which we are aware) to shew 
that the abilities of a transatlantic lawyer may be made available 
in England ; not merely in the elucidation of general principles, 
but in the explanation of practical details. Here is a treatise upon 
pleading, written in America, and intended as a work of refer- 
ence, not merely for the American but for the English pleader. 
This is a bold experiment; still, such are the merits of the work, 
that we venture to say it will prove a successful one. 

It is not our intention to present our readers with a detailed 
account of this treatise. It contains a thorough investigation of 
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the system of equity pleading, its principles, and practice. The 
author has never lost sight of the former while engaged in exam- 
ining the minutie of the latter, a task on which he has bestowed 
a degree of labor which it is really impossible to consider without 
astonishment. Numbers of books are cited in this treatise, the 
circulation of which, we had thought, was confined to London, 
but which he has evidently perused, compared, and criticised, with 
the greatest diligence, and the most striking acuteness. 

** We cordially recommend the work to readers of every denom- 
ination. It is so written as to be intelligible and instructive to the 
mere beginner, while, at the same time, it contains a store of 
learning, from which even the greatest masters of their profession 
need not be ashamed to draw. We should have inserted a much 
longer notice of it, were we not sure that its intrinsic merits will 
obtain for ita higher place in the estimation of the reader than 
can possibly be conferred by the eulogium of a critic.” 


[From The Jurist for January 28, 1837.] 


S1r,—If the publication of the following lines in your valuable 
paper would not be inconsistent with the gravity of its character, 
you are at liberty to give them to the legal world. They were 
written by a lamented young friend of mine, who might perhaps 
have risen into eminence as a special pleader, if a sudden attack 
of the influenza had not cut short his legal career. His health 
had been long delicate, and I am disposed to think it was partly 
owing to the unfortunate attachment which is alluded to in this 
little poetical effusion. His feelings had obviously been deeply 
compromised in the affair; but, from the character of the object 
of his affections, his friends were of opinion that even if his wishes 
had been gratified, it would have been a clear case of mis-joinder 
of parties, and that consequently a nonsuit would have taken 
place. 

Some critics may perhaps think that the language of the poet 
is rather too technical ; but surely this is a narrow and unfounded 
objection. No one can write or speak naturally who endeavors to 
divest himself of his own peculiar habits of living and thinking ; 
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and the greatest poets invariably give to all the personages whom 
they introduce, a language appropriate to the character of each 
individual. Thus, the shepherd draws his allusions from the 
images of pastoral life ; the soldier from the camp and the batile- 
field ; the sailor from his gallant vessel and the trackless deep. 
And if the same general principle is to embrace all analogous 
cases, a special pleader may refer to his own sublime science 
without giving cause for demurrer ; and if a conveyancer were to 
turn poet, it would be no objection, in the abstract, to his verses, 
if they “ savored of the realty.” 
I am, sir, your obedient servant, Q. 


THE SPECIAL PLEADER’S LAMENT. 
To--—. 


Say, Mary, canst thou sympathize, 
With one whose heart is bleeding, 

Compell’d to wake from “ love’s young dream,” 
And take to special pleading— 


For, since I lost my suit to you, 
I care not now a fraction 

About these tiresome suits of law, 
These senseles forms of action. 


But in my lonely chambers oft, 
When clients leave me leisure, 
In musing o’er departed joys, 
I find a mournful pleasure. 


How well I know the spot, where first 
I saw that form etherial ! 

But ah! in transitory things, 
The venue ’s not material : 


And, reading Archbold’s Practice, now 
I scarce believe ’tis true, 

That I could set my heart upon 

An arch bold girl like you. 
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But then that bright blue eye sent forth 
A most unerring dart, 

Which, like a special capias, made 
A pris’ner of my heart. 


And in the weakness of my soul, 
One fatal long vacation, 

I gave a pledge to prosecute, 
And filed a declaration. 


At first, your taking time to plead, 
Gave hopes for my felicity ; 

The doubtful negative you spoke, 
Seem’d bad for its duplicity. 


And then that blush so clearly seem’d 
To pardon my transgression ; 

I thought I was about to snap 
A judgment by confession. 


But soon I learned (most fatal truth !) 
How rashly I had counted : 

For, non assumpsit was the plea 
To which it all amounted. 


Deceitful maid! another swain 
Was then beloved by thee,— 

The preference you gave to him 
Was fraudulent to me. 


Ah! when we love (so Shakspeare says) 
Bad luck is sure to have us ; 

The course of true love never ran 
Without some special traverse. 


Say, what inducement could you have 
To act so base a part ? 

Without this that you smiled on me, 
I ne’er had lost my heart. 


My rival I was doom’d to see 
A husband’s rights assert ; 

And now ’tis wrong to think of you— 
For you ’re a feme covert,— 
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When late I saw your son and heir,’ 
*T was wormwood for a lover, 

But then the plea of infancy 
My heart could not get over. 


I kiss’d the little brat, and said, 
“Much happiness I wish you,”— 
But oh! I felt he was to me 
An immaterial issue ! 


Mary, adieu ! I'll mourn no more, 
Nor pen pathetic ditties ; 

My pleading was of no avail, 
And so I'll stick to Chitty’s. 


' Without wishing to detract from the originality of my friend, I may ob- 
serve that this and the next stanza can hardly fail to remind the reader of the 
well-known lines of lord Byron, beginning— 

“When late I saw thy favorite child,” &c. 


Singular Incident in the Professional Life of a Lawyer. The 
following incident was related to us by a professional friend of 
high standing, and in whose veracity we have entire confidence. 
We give it, as nearly as we can recollect, in his own language. 

In the year 1882, 1 was applied to by a respectable farmer, 
who resided in an adjoining town, to commence an action for him 
against four persons whom he named, for shearing his horse’s 
mane and tail, and smearing the animal with tar. My client had 
so little evidence to produce in his favor, that, after much entreaty 
on his part, I finally refused altogether to bring his action. He 
strongly insisted that I should do so, and declared that with or 
without evidence, he felt perfectly certain of a judgment in his 
favor. Perceiving that my mind was made up not to have any 
thing to do with his case, upon the insufficient evidence, which he 
was able to produce, notwithstanding his confidence of a recov- 
ery, he at length told me the ground upon which his confidence 
rested. 

Some days after the mischief done to his horse, being unable 
in the mean time to discover the perpetrators, he went and con- 
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sulted a “* wise woman” or fortune teller, of great reputation in 
her line, who lived a few miles distance, in a neighboring state. 
When he had arrived within three or four miles of her residence, 
in order that the appearance of the horse might not furnish a clue 
to the object of his visit, he left his horse and wagon, at a place 
where four roads met, and made the rest of his journey on foot. 
He found the old lady at home and was courteously received. 
After talking with her for a short time, she inquired what brought 
him there. He answered, that if she were truly what she was 
supposed to be, she need not ask him such a question, for she must 
know as well as he did himself, what was his business with her. 
She then took a pack of cards, shuffled them several times, looked 
at them carefully, and after making marks on a slate, proceeded 
in the following strain. ‘* Why,” said she, “ did you leave your 
horse and wagon at the four corners? Your horse’s mane and 
tail have been shaved and the horse tarred, and you have come to 
me to find out who did it. It was done by four men (naming 
them) on such a night, in such a pasture. One of the men held 
the horse by the head, a second shaved the mane and tail, and 
put on the tar, and the two others kept watch at a little distance. 
When you return home, you will find that your wife has been 
dyeing black, during your absence. By the side of the third fence 
north of your house, you will find a board, and, under it, the tar 
pot which was used, and a quantity of horse hair. All you have 
to do is to bring an action against the four men and you will cer- 
tainly recover.” 

On returning home, my client had found every thing precisely 
as the “‘ wise woman” had told him. His wife had been dyeing 
black ; the tar pot and the hair were in the place indicated ; and, 
though he had little or no legal evidence to adduce in his favor, 
he had come to me to bring an action for him as the witch had 
directed. This statement was so extraordinary and my client’s 
faith so strong, that, not to stand in the way of fate, I at once con- 
sented to bring his action, and made a writ for him accordingly. 

My client’s demand for damages being moderate, I stated the 
amount at twenty dollars, the extent of the jurisdiction of a justice 
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of the peace, and made a writ returnable before a justice in the 
neighborhood. It so happened, that by the mere accident of neg- 
lecting to fill one of the blanks in the printed form of the writ, I 
omitted to mention the town where the justice lived ; so that the 
writ merely commanded the defendants to appear before such a 
justice, at his dwelling-house in (blank) within the county. 

On the return day of the writ, my client appeared before the 
justice, prepared as well as he was able, with some few circum- 
stances of suspicion, but without any legal and sufficient evidence. 
The defendants also appeared with two learned counsel. The 
latter soon discovered the flaw in our writ, and to avoid going to 
trial on the merits, attempted to take advantage of the formal 
defect. For this purpose, instead of pleading in abatement, or 
moving to quash the writ, in which case, if the decision had been 
against them, they might have gone to trial afterwards and defeat- 
ed the action for want of proof, they demurred specially to the 
declaration, and thereby put the event of the cause upon the suffi- 
ciency of the declaration. We argued the point at length, and 
the justice being clearly of opinion, that the defect in the writ 
could not be taken advantage of by a special demurrer to the 
declaration, the plaintiff had judgment without any further cere- 
mony, for the twenty dollars at which he had alleged his damages, 
and for his costs of suit. Execution was regularly issued on the 
judgment and satisfied by a payment of the money. 

Thus, by a slip of the pen, on my part, in making the plaintiffs 
writ, and the oversharpness of the defendant’s counsel, in demur- 
ring specially to a defect, which might have been reached by a 
plea in abatement, the prediction of the old woman was literally 
fulfilled, and the plaintiff recovered judgment without any legal 
evidence against the defendants, who, however, I ought to add, I 
verily believe were actually guilty. My client exacted of me a 
solemn promise, that during his life, 1 would not mention the 
circumstance of his consulting the witch. I have religiously kept 
my word. He died about a year since. 
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America. By Joseph Story, L. L. D., Dane Professor of Law in 
Harvard University. 
[See page 247.] 
The Law and Practice of Summary Convictions on Penal 
Statutes, by Justices of the Peace, &c.: with an Appendix, &c. 
By William Paley. 3d edition, by E. E. Deacon, Esq. 


The Act for the Abolition of Arrest on Mesne Process, (1 and 
2 Victoria, chap. 110) with notes &c., and an index. By R. 
Lush, Esq. 


A Practical Guide to the Quarter Sessions and other Sessions of 
the Peace, adapted to the use of young magistrates, &c. By W. 
Dickinson, Esq. The fourth edition, with great additions by Mr. 
Sargeant Talfourd, M. P. 


A Treatise on the New Rules of Pleading, containing all the 
Cases on the New Rules down to the end of Trinity Term, 1838, 
&c. By Charles R. Kennedy, Esq. 


New Orders of the High Court of Chancery, with notes, and the 
late statutes regulating the proceedings of the same court and the 
service of process abroad, &c. By John Cooke. 


A Practical Treatise on the Law of Assets, Debts, and Incum- 
brances, &c. By James Ram. 2d edition, enlarged. 


The Law and Practice relating to Landlord and Tenant, &c. 
By R. Shipman, author of the Attorney’s New Pocket Book. 


A Stepping Stone to the Law of Real Property, &c. By Henry 
Smythes, of Birmingham. 


IN PRESS. 


Political and Legal Hermeneutics, or Principles of Interpretation 
and Construction of Political and Legal Language, with Observa- 
tions on the value of Precedents and Authorities. By Francis 
Lieber. Boston: C. C. Little & J. Brown. 


The Pocket Conveyancer and Clerk’s Magazine. By George 
Ticknor Curtis. Same. 


Commentaries on Equity Jurisprudence. By Joseph Story. 2d 
edition, revised and enlarged. Same. 





[We are requested to state, that Mr. Justice Story has no editorial connex- 
ion with the fourth volume of the Laws of the United States, recently pub- 
lished by Messrs. Nicklin and Johnson.] 











